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*> 

,3.12.1 Manitoba agrees to determine severance lines 
for the Reserves based on the process and methodology employed 
for geotechnical studies pursuant to the Canada-Manitoba 

* 

Northland? Agreement (1976 - 1981). Hi« »«id severance 
linos shall reflect the margin of the effects of flooding, 
erosion, ice conditions, wind setup, and wave up-rush on 
the land above the Static Inundation Level* described in 

• 

Article 3.9. 
• •a ' * » * . t • » • 

3.12.2 The severance lines shall be inscribed on 
« 

photo maps of the Reserves (at a scale of at least 1:2*000), 
and said maps shall be compiled to accuracy standards as 
contained in specifications for 1:2,000 napping by Surveys 
and Mapping Branch, Province of Manitoba, and the Department 
of Energy, Mines and Resources of. Canada. Such maps shall 
be made available to all the parties. , 

* * • * . » 
3.12.5 The severance lines as presented in Article 
3.12.1 above shall be legally surveyed-by Manitoba pursuant 
to requirements of the Surveyor»General of Canada and incor* 
porated' into legal plans of the Reserves. The legal des-
cription and area of lands to be subject to a grant of ease-
sient in favour of Hydro «hall b* according to the said legal 
plans of the Reserves pursuant to requirements of Canada 
and Manitoba for subdivision of lsnd. 

I 
3.12.4 • The plans and easements shall be filed in the 
Indian Lands Registry in Ottawa, and at the option of 

1 
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3.12.4 (conti.) 
^ Manitoba» in the appropriate Land Titles Office in Manitoba. 

3.13 It is estimated by Manitoba that compietien 
of the requirements of Article 3.12 with respect to settled 
areas can be accomplished within six months of ratification 
of this Agreement and the remainder of the requirements vithin 
a further eighteen months. In the meantime, there will be 
uncertainty as to the precise area of easement land and hence 
delay in the selection òf land to be given in exchange. 
Therefore» notwithstanding the time required for completion 
of the mapping, the parties agree to forthwith make every 

reasonable effort as provided under Article 5.7 to estimate 
the approximate quantum of land each Reserve will be entitled 
to receive in exchange for the easement Itnd as provided 
herein. Each Band may then select such area of land as the 
estimates, with reasonable certainty, may allow. The total 
area of land to which each Band will be entitled shall be 
finally determined on completion of the requirements of 
Article 3.12. 
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ARTICLE 4 
"Tina me 

4.1 Manitoba agTees to withhold fro« any other use 
and to set aside for each Band a substantial are* of land 
(the "hold area") which is specifically defined on a nap 
attached hereto and by legal descriptions, for a S year 
selection period ("selection period") beginning with the date 
of this Agreement. The said aap(s) and legal descriptions are 
attached hereto as Schedule "H"* A Band, or any of its Members 
may use any one or more parcels of the land within its hold 
area that the Band's Council nay, by Band Council Resolution, 
select as desirable for the purpose of some justifiable use(s) 
that will contribute towards the viability of the community 
including the well-being of any of its jnembers. 

4.2 The selection period may be extended as necessary 
to ensure that the Band has a reasonable opportunity to 
investigate, consider, obtain funding for, and implement such 
developments and uses as say be feasible* 

4*3 Manitoba undertakes to permit the Band or any 
resldent(s) to have the exclusive use of each parcel of land 
thus selected, without fee of any kind, for as long as any 
resident continues prudently to use that parcel for the fore* 
going purpose, Sueh permits for the exclusive use of esch 
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4.3 (contd.) 
parcel shall be issued by Manitoba to the appropriate Band* 
and it shall be for the Band Council to regulate the use by 
individual residents to ensure its prudent use for the said 
purpose(s), 

4.4 Delay in 'implementing development or use, by 
reason of failure to organise or obtain funding or the like, 
shall not be deemed to be failure to prudently use any parcel. 

> 

4.5 Within the selection period, whenever any such 
parcel ceases to be required, the Band Council may by Resolution, 
approved by Canada, so notify Manitoba and thereby relinquish 
the applicable permit. The Band Council shall thereafter be 
entitled to select and use any other partel(s) of unallocated, 
unencumbered and unoceupied Crown land, of an area equal to 

that relinquished, within the boundarlea established for the 
hold area, for Justifiable uses as provided in Article 4.1 
to Article 4.4. In order to avoid the undue restriction of 
the lands fro« which selection may be nade, land set aside as 
a "Water Power Reserve" for the purpose of this Agreement 
shall not be deemed to be allocated, encumbered or occupied 
or required for public purposes by reason only of setting it aside 
as a »'Water Powar Reserve". Land in respect to which Manitoba 
has set aside, granted or assigned timber rights shall not be 
deemed to be allocated, encumbered, occupied or required for 
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This report has been prepared by the Northern Flood 
Committee Inc., an organization representing the 
interests of four Treaty 5 Cree First Nations in northern 
Manitoba. The report was prepared for submission to the 
Royal Commission on Aboriginal Peoples, and as such, the 
Northern Flood Committee, Inc., recognizes that the 
report will become part of the public record. 

Individuals or organizations interested in acquiring 
a copy of this report are asked to contact the Northern 
Flood Committee, Inc. directly at: 

Northern Flood Committee, Inc. 
780 - 125 Garry Street 
Winnipeg, Manitoba 
R3C 2P2 

Tel. (204) 944-9772 
Fax (204) 947-9358 
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1.0 INTRODUCTION 

In September, 1992, the Northern Flood Committee, Inc. (NFC) 
applied to the Royal Commission on Aboriginal Peoples Intervenor 
Participation Program for funding to enable the Committee to 
participate in the Commission's public review process. Funds 
received through the Intervenor Participation Program have been 
utilized to prepare the following written submission. 
Representatives of the NFC have requested the opportunity to appear 
before the Commission in the Fall of 1993 to give further evidence. 

The NFC is an Aboriginal organization which has since 1974 
represented the collective interests of five Cree First Nations 
geographically situated on the Rat/Burntwood and Nelson River 
systems in northern Manitoba in respect of all matters pertaining 
to the Northern Flood Agreement (NFA). The organization currently 
represents the interests of Cross Lake, Norway House, Nelson House, 
and York Landing First Nations. Since the early 1970's the 
enterprises, the activities and the lives of people in these 
communities have been irrevocably changed by the construction and 
operation of a mega-hydroelectric project undertaken by Manitoba 
Hydro, a provincial crown corporation, under license from the 
Province of Manitoba and Canada. This development was financed in 
part by the Province and Canada. Both the Province and Canada are 
regulators of the river system and the provincial crown corporation 
which is developing the river system. Both levels of government 
are entrusted with protection and management of the environment and 
of natural resources. Canada has additional responsibilities to 
First Nations people. 

The project was undertaken without the consent of the First 
Nations to be effected by it, and with out meaningful discussion of 
anticipated impacts. Moreover, the project was not preceded by the 
extensive environmental impact studies which are now required by 
law, and which are essential for public discussion of impacts and 
consequences. 

1.1 Purpose of Presentation 

The NFC, on behalf of the Chiefs and approximately 9,000 First 
Nation peoples approach the Royal Commission at this time to 
express their deep disappointment with Canada's failure to behave 
in a fiduciary manner and protect Aboriginal and Treaty rights and 
to express frustration with processes employed by Canada in 
avoiding their clear responsibility to our people. 

The purpose of this submission is to provide evidence on the 
specific history of the NFA, to describe the nature of 
relationships with two levels of government and a crown corporation 
which have developed because of the NFA, and to propose 



recommendations for more timely and effective implementation of the 
NFA, as well as improved relations with Canada. 

In this context we would note that while we speak only of the 
NFA and the NFC, our situation is not unique. Mega projects have 
and continue to intrude upon the lands, waters and resources of 
First Nation communities across Canada. An examination of our 
experience may be useful to other First Nations and other 
communities. 

The NFC believes that the NFA is a "land claims agreement" 
within section 35(3) of the Constitution Act. 1982 and that the 
rights within the NFA are treaty rights within section 35. This 
position was supported in 1992 by the Aboriginal Justice Inquiry of 
Manitoba. Having said this, the NFC wishes to assist the Royal 
Commission in its examination of: 

"The history of relations between aboriginal peoples, the 
Canadian government and Canadian society as a whole. 
This investigation may include studies of ... the 
development and interpretation of pre- and post-
confederation aboriginal treaties..."1 

"The legal status, implementation and future evolution of 
aboriginal treaties, including modern day agreements."2 

1.2 Approach 

Our approach in developing this submission has been to focus 
upon two central themes; 

1) Canada's failure to act in a fiduciary capacity on behalf 
of the NFA First Nations; and, 

2) Manitoba, Manitoba Hydro, and particularly Canada's poor 
performance record in respect of NFA implementation. 

Some twenty-seven years have passed since the Government of 
Manitoba and Manitoba Hydro announced their plans to regulate the 
waterways we as First Peoples have enjoyed for many generations. 
Some fifteen years have passed since the five First Nation 
communities of Cross Lake, Nelson House, Norway House, Split Lake 
and York Landing, collectively represented by the NFC, ratified the 
NFA. Negotiating and then implementing the NFA has been a long and 
frustrating process. During this time each of the NFA Parties, 
namely, Canada, Manitoba, Manitoba Hydro and the NFC have developed 

The Mandate, Royal Commission on Aboriginal People«. Background Documento. August , 1991. P . C . 1991-1597, Schedule I, Terms of 
Reference. l t e m # l . 

2 Ib id . , Item #5. 

2 



their own version of history. Our submission represents the First 
Nation perspective. 

Very little is formally published about the NFA, rather its 
history is recorded in "grey literature" and in the memories of NFC 
and NFA First Nation representatives party to undocumented 
conversations. The NFC's extensive library and files give 
testimony to the volumes of written correspondence, reports, 
position papers, court actions, and evidence accumulated over the 
years. Additionally, each provision of the NFA and each 
arbitration claim has its own extensive history. For obvious 
reasons of time and budget, both ours and the Royal Commission's, 
we have assembled information into a manageable form in order than 
the Commission may understand the nature of the NFA and selected 
the most significant material which highlights our case. 

Evidence and information provided in our submission has been 
referenced in two ways. Where material is drawn from published 
sources, the reference is cited directly in the text with the full 
reference documented at the end of the report in the reference 
list. Material drawn from correspondence, internal reports of the 
NFC or other NFA parties, etc. are cited by way of footnote. 
Quoted material appears in italicized font typeface and wording directly 
from the NFA appears in bold san serif typeface. 

1.3 Organization of Report 

The balance of our submission is organized into eight 
chapters. Chapter 2, entitled Background, provides a description 
of the hydro project and the impact it has had on our environment 
and way of life. The historic basis for the signing of the NFA is 
addressed in Chapter 3, followed by a history of how the Agreement 
was negotiated in Chapter 4. An overview of NFA implementation is 
provided in Chapter 5, with greater detail provided on select NFA 
provisions in Chapter 6. Historical and current relations between 
the NFC and Canada are described in Chapter 7. Chapter 8 presents 
our recommendations to the Royal Commission in respect of improved 
NFC/Canada relations and more effective implementation of the NFA. 
A copy of the Northern Flood Agreement is attached as Appendix A. 



2.0 BACKGROUND 

2.1 The Project 

2.1.1 Geographic Setting 

The Churchill and Nelson River systems drain almost all of 
Manitoba and Saskatchewan and about one third of Alberta. They also 
drain a sizable area of northwestern Ontario and a considerable 
area of North Dakota and Minnesota (Figure 1). The Lake Winnipeg, 
Churchill-Nelson Rivers Hydro-Electric Project (the Project) 
diverts the smaller system, the Churchill into the Rat and 
Burntwood Rivers and then the Nelson, and manipulates Nelson River 
flows, to harness energy at generating stations on both the upper 
and lower Nelson (Figure 2) . Electrical energy is transmitted some 
800 kilometres through High Voltage Direct Current lines to 
converter stations in southern Manitoba. These stations are 
integrated into a transmission grid which distributes energy to 
Manitoba and to other distribution systems in the United States, 
Ontario and Saskatchewan. When completed, the Churchill Nelson 
Project will have the capacity to generate some 8,400 MW. of 
electric energy.3 

The Project is designed to effect two fundamental 
modifications in the flows of these two very large rivers. 
Generally speaking, it diverts about 85% of the Churchill into the 
Nelson, and it regulates the flow of both rivers to cause peak 
river flow to coincide more closely with periods of peak electrical 
energy demand. 

Churchill River Diversion 

The natural flow of the Churchill River entered Southern 
Indian Lake at its south end and was discharged at Missi Falls at 
the northern end into the Lower Churchill River which continues in 
a north-easterly direction, reaching Hudson Bay at the town of 
Churchill. 

The CRD restricts the flow of the Churchill River at Missi 
Falls, the natural outlet of Southern Indian Lake, and diverts 85% 
of the flow south and east into the Nelson River via the Rat and 
Burntwood River systems. Control and storage of the Churchill flow 
is affected by a control structure 90 kilometres downstream at 
Notigi Lake on the Rat River (see Figure 2). Presently there are 
no generating facilities on the CRD, its sole function being to 

This is a very large project by world standards. For perspective, only 40 nations among more than 200 in the world have installed capacity in 
excess of 8 ,400 MW. The Project would exceed the size of the entire system supplying New Zealand and would be almost twice as large as generating capacities 
serving such nations as Ireland, Israel and Chile. (Comparative data are drawn from PC Globe 5 .0 , PC Globe Inc, 1992. 



FIGURE 1: NELSON/CHURCHILL DRAINAGE BASINS 
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increase flows to feed power dams on the lower Nelson. Manitoba 
Hydro has, however, identified four sites on the Rat/Burntwood 
system for future power dams. 

Damming of the natural outlet of Southern Indian Lake raised 
the lake level approximately 3 meters flooding an area of 295 
square kilometres. The Notigi structure created a 15 meter 
headpond backflooding a number of pre-development lakes and 551 
square kilometres of land. On average the flow of the Burntwood 
River has been increased 9.5 times. Conversely, the flow of the 
Churchill River below Southern Indian Lake has been substantially 
reduced resulting in substantial dewatering of downstream lakes. 
For example, larger lakes such as Partridge Breast, Northern Indian 
and Fidler, have been reduced in area by some 39% to 76% 
(Environment Canada 1992b). 

The communities most dramatically affected by the CRD are 
South Indian Lake and Nelson House and, downstream on the Nelson, 
Split Lake and York Landing (see Figure 2). 

Lake Winnipeg Regulation 

Prior to regulation, Lake Winnipeg drained into the Nelson 
River via a single channel at Warrens Landing. From the outlet of 
Lake Winnipeg, the Nelson flows in a northeasterly direction 
through a series of riverine lakes and empties into Hudson Bay at 
York Factory. The purpose of LWR is to manipulate the seasonal 
discharge pattern of Lake Winnipeg outflow to maximize winter flow 
to power plants downstream on the Nelson. In essence, peak flows 
are delayed from late spring until mid-winter when energy 
requirements are greatest. 

Regulation of the Nelson is accomplished primarily by 
increasing the outflow capacity of Lake Winnipeg through a series 
of man-made channels and operation of the Jenpeg control 
structure/power dam located 80 kilometres downstream at the outlet 
of Playgreen Lake (see Figure 2). 

Water is held back behind Jenpeg throughout the summer months 
for release in winter. Upstream flooding has not been substantial 
given the large storage capacity of both Playgreen Lake and Lake 
Winnipeg and the fact that Jenpeg has only a 7.5 meter head. 
Seasonal flow patterns, however, have been dramatically changed. 
Directly downstream of Jenpeg, Cross Lake suffers from a complete 
reversal of flow pattern. In summer some 300 square kilometres of 
lake bed are exposed, while winter discharges are approximately 
twice as large as in nature (Environment Canada 1992b). 

7 



2.1.3 Construction Costs 

A Commission of Inquiry into Manitoba Hydro6 reporting at the 
end of 1979, found that the Kettle generating station7 cost some 
$324 million. Lake Winnipeg Regulation and the Jenpeg generating 
station had cost about $315 million, the Churchill River Diversion 
had cost about $223 million, and the Long Spruce generating Station 
had cost some $502 million (Commission of Inquiry into Manitoba 
Hydro, 1979:44). Construction of the Limestone generating station 
begun in 1976, suspended in 1978, and restarted several years later 
and completed in 1991 cost $1.45 billion (Manitoba Hydro-Electric 
Board, 1992) . The total, nominal dollar, cost of these facilities 
was about $2.96 billion. All of the costs quoted are exclusive of 
transmission and conversion facilities. 

Manitoba Hydro reports the current value of its generating 
stations (most of which are the facilities which make up the 
Churchill-Nelson system) at $3,255 billion. The Utility reports 
that its transmission and substation facilities are valued at an 
additional $1.4 billion (Manitoba Hydro-Electric Board, 1992:55). 

2.1.4 Energy Produced 

The Manitoba Hydro system relies on hydraulic resources for 
more than 90% of the electrical energy it produces. Consequently, 
energy output varies with fluctuations in weather and climate. 
About 75% of energy produced is harnessed by the five plants on the 
Churchill Nelson System8 which have a total nameplate capacity of 
3,666 MW. The capacity factor for facilities on these rivers is 
about 59%, and theoretical output is therefore about 18.9 billion 
kilowatt hours per year. In 1991-92, for example, with the 
Limestone facility on stream, the Churchill-Nelson stations 
generated 74.4% of a system total of 25 billion kilowatt hours 
(18.6 billion kwh.) (Manitoba Hydro-Electric Board, 1992). 

2.1.5 Revenues to Hydro and the Province 

Manitoba Hydro reported total revenues of $756.7 million in 
1991/92 and revenues for the current year are informally reported 
to be about $855 million (Manitoba Hydro-Electric Board, 1992 and 
1993) . By the simplest analysis, energy generated by the Churchill-

Tbifi was a provincial inquiry'established under The Manitoba Evidence Act to make an inquiry into whether Manitoba Hydro has carried out the intent, 
purpose and object of The Manitoba Hydro Act in all aspects of the development of the Nelson-Churchill River systems. The final document produced by the inquiry 
is also known as the Tritschler Report, named after the inquiry commissioner HonourableG.E. Tritschler. 

7 
Construction of Kettle Generating Station began in 1966 with the first turbine units in operation by 1970. 

g 
Plants on the Winnipeg River system consistently produce about 15%; Grand rapids produce a b o u t 4 . 5 to 5%, and the remainder comes f rom a 

variety of sources including diversity exchanges and other imports. 

9 



Nelson facilities was sold by the Utility for about $563 million in 
1991/92 and for about $636 million in the most recent year. It is 
probably inappropriate to attribute total revenue to generation; 
distribution and other costs must also be met. On the other hand, 
the energy is sold by the Crown Corporation at prices approved by 
the Public Utilities Board of the Province, and these rates are the 
lowest, or near the lowest on the continent. A higher price could 
be established. 

Direct revenue to the Province from the production of 
electrical energy is limited to a water rental charged to the 
Utility. In 1991/92, water rentals paid to the Province of 
Manitoba totalled $37.7 million or slightly less than 5% of 
revenues to the Utility from sale of energy (Manitoba Hydro-
Electric Board, 1992). 

10 



2.2 Project Impacts 

Neither a comprehensive environmental impact assessment, nor 
a social impact assessment were prepared prior to construction of 
the Project or in the fifteen or so years it has been in operation. 
Article 17 of the NFA specifically obligated the Parties to monitor 
the effects of the Project, however, as will be described in 
greater detail in Section 6.5 of this report, this was never done. 
Some post-Project research has been conducted on biophysical 
changes associated with the Project. Most information available 
regarding social, cultural and economic impacts is of a qualitative 
nature and has been collected by the communities under the NFA 
Arbitration process.9 

It is not the purpose of this presentation to describe in 
detail how the Project has impacted the NFA communities. However, 
we believe it necessary to inform the Commission about the nature 
of impacts in order to provide a context to understand and 
appreciate the balance of our submission. This section describes 
in a qualitative manner the major types of impacts which have 
resulted from the Project.10 

The environmental impact of the Project can be disaggregated 
into five categories: 

* Impacts on lands and waters 

* Impacts on flora and fauna 

* Impacts on the use of flora and fauna 

* Impacts on artifacts and infrastructure 

* Disruption of persons, households and communities 

2.2.1 Impacts on Lands and Waters 

Water quality, broadly defined to include velocity, turbidity 
and depth, as well as water chemistry, temperature etc., has been 
affected, often dramatically. Ecosystems, both terrestrial and 
aquatic have been adversely affected. Administratively, land 
tenure, riparian rights and the rights to water use defined by 
treaty, patent, permit, or license, or rights deriving from 
tradition and traditional use have all been affected in one 

9 
One exception is the federally funded study by Usher and Weinstein (1991). 

This section was prepared by Patricia Cobb of Symbion Consultants and is based upon the decade of experience her firm has gained f rom working 
with the NFA communities on a variety of arbitration claims. 

11 



community or another. The land and water impacts category might be 
subdivided as follows: 

* Flooded forest lands 

* Flooded shorelines 

* Inundated marshes, bogs, wetlands, boggy shorelines, 
reefs, shoals and shallows, riffles etc. 

* Inundation of lakes, i.e., change in water depth, 
shoreline definition, physical and aesthetic 
character 

* Dewatering of lake beds, river beds and wetlands and 
creation of temporary, intermittent and permanent mud 
flats and derelict river beds 

* Changes in velocity, depth, temperature, turbidity, 
light penetration etc. 

* Changes in patterns of fluctuation (depth, velocity, 
temperature, etc.) including diurnal, occasional and 
seasonal changes 

* Changes in carbon dioxide/oxygen absorption or 
discharge 

* Thermodynamic changes 

* Changes in aquatic and terrestrial ecosystems as a 
consequence of the foregoing list of changes 

Such impacts have generally been identified, but not 
quantified. Consequently, while it is known, for example, that 
changes in aquatic ecosystems have occurred, the nature of the 
changes have not been defined and local occurrences have not been 
specified. There has generally been an absence of quantification 
and definition of the observed impacts. 

2.2.2 Impacts on Flora and Fauna 

Impacts on flora and fauna derive from clearing and alteration 
of borrow pits, roads, transmission lines and ancillary facilities, 
from flooding, and from alterations in the hydrology of the rivers 
and lakes including changes in water levels, the extent, frequency 
and timing of water level fluctuations, changes in velocity, 
turbidity and temperature, and changes in water chemistry. Major 
components of the direct impact on flora and fauna include: 
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* Impacts on terrestrial and aquatic vegetation including 
forest, meadow and wetland vegetation, and algae, floating, 
emergent and submerged vegetation. 

* Impact on micro-biota including phytoplankton, Zooplankton, 
benthic species, crustacea, insecta, etc. in soils, in 
vegetation, and in submerged areas. 

* Impact on aquatic and terrestrial habitat of amphibians, 
mammals, and birds and on their nutrition, reproduction, 
population levels and behaviour.11 

2.2.3 Impacts on the Uses of Flora and Fauna 

At least three sub-categories of impacts on the uses of flora 
and fauna have been caused by the Project. Impacts which have 
affected our people, people who gained all or part of their income 
from the natural resources of the river basins, include impacts on 
income-in-kind, on cash income and on what may be described as 
aesthetic and psychic values. Each of these sub-categories, in 
turn, includes a number of groups of impacts. 

Impacts on Income-in-Kind 

The availability, the quality, the quantity, and the cost of 
harvesting commodities has been affected. Some of the main 
commodities affected are: 

* Fuelwood, lumber, logs and other building 
materials 

* Fish, including sturgeon 

* Ducks, geese and swans, and the eggs of these species 

* Beaver, muskrat, mink & otter 

* Ungulates, rabbits and other upland game animals 

* Berries, other food and medicinal plants 

A more thoroughand technical identification of the biophysical impact of the project can be found in Bodalyet .a l . . Case 7 .4 . Ecological Effects 
of Hydroelectr ic Development in Northern Manitoba. Canada: The Churchill-Nelson River Diversion in P.J. Sheehan, et.al. (editors). 1984. Effects of Pollutants 
at the Ecosystem Level. Scope 22 (special issue): 273-309. 
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Impacts on Cash Income 

Trapping, commercial fishing and tourism have been affected by 
changes in the quantity and/or availability of materials to 
harvest, by changes in the quality of materials available for 
harvest, and by the cost of harvesting (including the cost of 
access or travel). Products and services affected include: 

* Wild fur (trapping) 

* Commercial fishing, including sturgeon fishing 

* Tourist facilities, fishing and hunting lodges 

Aesthetics and Psychic Values 

Our people living on and near the banks and shorelines of 
rivers and lakes affected by the Project live amid the 
evidence of change, deterioration and destruction caused by 
changing water levels and water regimes. Such changes have 
adversely affected the landscape and the appearance of places 
familiar and important to us. Some of these undesirable 
changes include: 

* Changes in the community landscape, and the landscape views 
from the homes of residents 

* Changes in the hinterland landscape 

* Changes in shorelines and river banks 

* Changes in water quality, appearance and odour 

* Changes in animal habitat and behaviour 

* Changes in familiar places and revered places 

2.2.4 Loss of Artifacts and Infrastructure 

This is a class of external costs which derives from damage to 
the works of man and damage to certain components of the 
environment used to facilitate transportation or other human 
activity. Some of the artifacts, such as graveyards, are very old. 
Some of the artifacts, such as Aboriginal spiritual sites, are 
valued in part as beliefs and in part as natural phenomena. Some, 
such as natural water courses, have served for a very long time as 
an alternative to expensive capital works. 
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Some of the types of artifact and infrastructure which have 
been damaged include: 

* Summer transportation infrastructure including 
docks, landing places, navigable water courses, 
navigable lakes and ponds, natural causeways, paths, 
portages and trails etc. 

* Winter transportation infrastructure including ice bridges, 
river, lake, pond and bog surfaces, and shoreline and river 
bank access. 

* Graveyards, spiritual sites, archaeological sites, etc. 

Compensation and mitigation for such damages are often 
difficult. The use of rivers and lakes for transportation, winter 
or summer, is not easily replaced. Roads require vehicles and the 
costs of automotive equipment are often outside the reach of those 
who suffer the loss of the use of the rivers and lakes. Graveyards 
can be moved, although the result is of problematical value. 
Archaeological sites were typically given a cursory examination and 
then flooded. Inundation of graveyards, spiritual sites and 
archaeological sites is seen as defilement rather than damage, and 
neither compensation nor mitigation can adequately address this 
loss. 

2.2.5 Disruption of Persons, Households and Communities 

Systemic disruption of the lives of persons, households and 
communities derives from multiple impacts affecting individuals and 
larger groups. The combination of disruptions and damages may 
sometimes be synergistic, and the impact on individuals in turn 
affects households and whole communities. Many manifestations of 
systemic impact have been identified by members of affected 
communities and by other observers. Some of these impacts and 
damages have been recognized by project proponents, regulators, 
arbitrators and courts. Some have yet to be put forward for 
evaluation. Several remain the subject of dispute. 

Some classes of impact within this category are: 

* Loss of household budget balance, loss of personal financial 
independence, loss of ability of a person or a household to 
continue to support themselves, loss of capital goods or 
family assets 

* Loss of physiological health deriving from stress, dietary 
change or other life style change, loss of mental health 

* Disruption of community aesthetics deriving from destruction 
of components of the landscape and/or the environment 
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* Loss of personal self esteem, loss of family self esteem 

* Increased alcohol, drug or substance abuse 

* Forced migration of persons or households in search of 
income or financial support 

* Loss of control of community budget as a result of rising 
costs or declining sources of revenue or both 

* Loss of community leaders or key members of the community 
labour force as a result of migration or the acceptance of 
temporary or permanent wage or salary income, failure of 
community or private enterprises as a result of the loss of 
key persons 

Many of the categories of damage in this list tend to be 
disputed by the proponents who sometimes claim either that the 
alleged damages have not occurred or that they would have occurred 
without the impact of the Project or that cause and effect have not 
been proved. When damage is acknowledged, valuation of the loss is 
often a contentious matter. It is difficult to prove that cases of 
alcoholism, suicide or drug abuse derive from impacts of a hydro-
electric project. It is equally difficult to prove that community 
demoralization derives from loss of leadership and that the loss of 
leadership derives from demoralization of potential leaders whose 
lives have been adversely affected by the existence of a project or 
by changes in the environment. 

2.2.6 Loss of Community Economy 

Destruction or partial destruction of traditional harvests 
disrupts our subtle and complicated community economies. The 
Project has destroyed or damaged some of the resources which 
supported our local economy and has also disrupted transportation 
and communication links. It has disrupted finely balanced labour 
markets and created shortages of labour essential to the 
functioning of the community. Inundation and/or changed water 
regimes reduce or otherwise effect populations of fish, birds or 
animals and inundate transport routes or make them dangerous at all 
times or at critically important times. Traditional harvests, 
finely balanced with each other and with community needs, are 
disrupted. Animals or fish may be available for harvest but 
unreachable, or changes make it more difficult to locate them, or 
their quality has diminished. 

New systems of transport or other industrial employment means 
some of our vital members of the traditional work force are 
unavailable at critical times. Old systems of transport or 
communication are disrupted and the new forms are beyond the 
financial reach of many community members. New services, such as 
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electrical grid power, sewer and water systems, and roads require 
cash outlays which the traditional economy cannot provide. Some 
households have adapted by finding wage income, but many are cash 
short, and these households which are cash short are also the 
households which suffer the most from loss of traditional harvest 
of food, fuel and other goods. 

The result is a systematic degradation of the local economy. 
Almost every household suffers economic loss and most suffer losses 
in several ways; loss of cash income, loss of non-monetized goods 
(food) or services (care of elderly persons), or both, and loss of 
use of community infrastructure and disruption of essential 
services. Systemic losses are probably best measured on a macro 
scale; individual components often have no price, or have not 
commonly been priced. 

The household loses income-in-kind with no compensating gain 
in cash income. Many persons or households find themselves 
incapable of coping with economic and social disruption. Loss of 
key sources of income in cash or kind combined with disruption of 
social relationships destroys the economic viability of the 
household and forces recourse to outside help ("welfare") or to 
some drastic reorganization. Blame for disruptions is typically 
directed at the utility and at government, and the resulting 
hostility does not dissipate quickly. 

2.2.7 Summary of Impact on the Environment and Communities 

The physical impact of the partially completed Project began 
with profound changes in hydrology and water quality. Some of 
these changes affected persons and communities directly; all of the 
changes affect micro biota and aquatic and terrestrial ecosystems. 
Changes in these systems, in turn, dramatically affected our 
enterprises and activities and the aesthetics of every day life in 
the river basins. There is widespread evidence of sociological, 
psychological and economic impact in our communities. 

Identified impacts have sometimes been partly mitigated. Some 
shorelines were cleared of standing timber before inundation, for 
example, but most of the macro impacts of inundation and dewatering 
have not been addressed. Clearing is expensive and the timber and 
vegetation of most inundated forests and shorelines has been left 
to rot. Some compensation has been paid to adversely affected 
persons or communities but there appear to be few instances where 
compensation is considered fair and adequate. 

Many of the impacts remain unmitigated and uncompensated 
simply because they are so gross or so severe that they exceed the 
capacity of any reasonable attempt at amelioration. Hundreds of 
miles of shorelines are inundated or dewatered. Thousands of 
square kilometres of lakes, lands and wetlands are affected. Costs 
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of addressing such impacts would be enormous, even if technology to 
do so could somehow be invented. For the most part such impacts 
remain untouched, uncounted and unquantified. 



3.0 HISTORIC BASIS FOR THE NFA 

The NFA was signed by Canada and Manitoba in 1977 to 
legitimize Manitoba Hydro's use of Reserve lands. Without this 
legitimization, use of the lands would be illegal and without the 
use of the lands the Project would be impractical. The NFA was 
accepted and signed by the NFC communities as a device to protect 
Aboriginal and Treaty rights and to ensure that the proponents were 
legally obligated to address any and all impacts the Project would 
have on the communities. 

This chapter begins with a brief summary of the Aboriginal and 
Treaty rights of the First Nations who signed the NFA, followed by 
a description of the impetus for the NFA, namely the requirement of 
Reserve land and acceptance of the need to address all other 
Project impacts. 

3.1 Treaty and Aboriginal Rights 

Under the terms of Treaty 5 (1875), some 65,000 acres of 
Reserve land were granted to the five First Nations of Cross Lake, 
Nelson House, Norway House, Split Lake, and York Landing.12 In 
addition to Reserve land, Treaty 5 also promised "free navigation of all lakes 
and rivers, and free access to the shores thereof" and subject to certain conditions, 
t h e "right to pursue" t h e "avocations of hunting and fishing throughout the tract surrendered". 
Further, Treaty 5 stated "that the aforesaid reserves of land, or any interest therein, may 
be sold or otherwise disposed of by Her Majesty's Government for the use and benefit of the said 
Indians entitled thereto, with their consent first had and obtained." (Treaty 5, 1875) . 
(emphasis added) 

Although Manitoba became a province in 1870, ownership of 
Crown lands and natural resources was retained by the Federal 
Government until 1930. Under the Natural Resources Transfer Act of 
1930, Treaty 5 rights to harvest resources were protected as 
follows (in McNeil, 1983:20); 

In order to secure to the Indians of the Province the continuance of the supply of game 
and fish for their support and subsistence, Canada agrees that the laws respecting 
game in force in the Province from time to time shall apply to the Indians within the 
boundaries thereof, provided, however, that the said Indians shall have the right, which 
the Province hereby assures to them, of hunting, trapping and fishing game and fish for 
food at all seasons of the year on all unoccupied Crown lands and on any other lands 
to which the said Indians may have a right of access. (Constitution Act, 1930}.13 

Y o r k Landing was original ly located at the mouth of the Nelson River on Hudson Bay and known as York Factory . This communi ty was relocated 
to a site nea r Split Lake by the Federa l G o v e r n m e n t in the mid-1950 '8. The communi ty has a small Reserve situated within the Spli t Lake First Nat ion t radi t ional 
land use a rea . A p a r t f r o m two traplines and a small fishing quota , York Landing has a limited resource base. 

108 
W o r d i n g in Const i tut ion Act , 1930 is identical to wording in paragraph 13 of the Manitoba Natural Resources T r a n s f e r A g r e e m e n t , 1930. 

19 



Unauthorized use or taking of Reserve lands was (and still is) 
addressed under Sections 28(2), 31 and 35 of the Indian Act which 
state; 

The Minister may by permit in writing authorize any person for a period not exceeding 
one year, or with the consent of the council of the band for any longer period, to 
occupy or use a reserve or to reside or otherwise exercise rights on a reserve 
(Indian Act 1951, section 28(2)). 

Without prejudice to section 30 (i.e. trespass on Reserves), where an 
Indian or a band alleges that persons other than Indians are or have been (a) unlawfully 
in occupation or possession of, (b) claiming adversely the right to occupation or 
possession of, or (c) trespassing upon a reserve or part of a reserve, the Attorney 
General of Canada may exhibit an information in the Federal Court of Canada claiming, 
on behalf of the Indian or band, the relief or remedy sought (Indian A c t 1951, 
section 31(1)). 

Section 35 provides that Her Majesty in right of a 
province or a corporation may take or use Reserve lands 
for public purposes without consent of the owner but only 
with the consent of the Governor in Council. Section 
35(4) states that any amount of Reserve land which is 
agreed upon or awarded in respect to the compulsory 
taking or using of land shall be transferred to the 
Receiver General for the use and benefit of the band. 

By virtue of the 1966 Agreement, the Federal and Provincial 
governments jointly undertook to develop and manipulate the waters 
of the Churchill, Rat, Burntwood and Nelson Rivers - a course of 
action which would heavily impact upon the livelihood and way of 
life of five First Nation communities. Licenses were issued and 
funds provided by the Provincial and Federal Governments to allow 
construction and operation of the Project which, in direct 
contravention of the Aboriginal and Treaty rights guaranteed and 
protected in Treaty 5, the Manitoba Natural Resources Transfer Act 
of 1930, and the Indian Act of 1952, would: 

* impinge upon Aboriginal and Treaty rights by way of 
"trespass" or unauthorized use of Reserve land related to 
flooding, dewatering and erosion of shorelines; 

* interrupt the rights of free navigation of all lakes 
and rivers and to shorelines; 

* interfere with the right to pursue hunting and fishing 
throughout the surrendered lands. 
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3.2 Reserve Lands Required 

As soon as the Project was announced in 1970 the First Nation 
communities located on the Churchill, Nelson and Burntwood Rivers 
were certain, and correct, that their Reserve lands would be 
affected. Furthermore, the communities were aware that the Project 
would adversely effect the waterways, lands, and resources which 
they had the legal right to enjoy and use. It was not until 1976 
that the Government of Manitoba and Manitoba Hydro publically 
acknowledged that Reserve lands would be flooded. Although Treaty 
5 and the Indian Act provided ample legal grounds to prevent the 
unauthorized taking of Reserve land and ultimately the NFA was 
negotiated and signed because of the land issue, this result was 
not easily won by the NFC. 

Eight years after the Federal Government became in involved in 
the hydro project, the Premier of Manitoba was finally told in 1974 
by the Minister of Indian Affairs and Northern Development (IAND) 
that "there will be no commitment of lands on the Nelson House Reserve or any other reserve, 
without the agreement of the Band concerned. "14 (i.e. pursuant to Section 28(2) 
and 35 of the Indian Act) 

In response, the government of Manitoba contended that Canada, 
by virtue of signing the 1966 Federal-Provincial Agreement, had 
granted Manitoba and Manitoba Hydro the right to flood Reserve 
land. This position is clearly stated in a 1974 letter written by 
Mr. Sydney Green, Provincial Minister of Mines, Resources and 
Environmental Management to Mr. Steward M. Martin, a special 
advisor to Premier Schreyer; 

"It is our position that in spite of the above (i.e. that no flooding of Reserve lands will 
occur) we have the legal right to proceed with the diversion, since governments having 
full jurisdiction in the area, namely the federal and provincial governments, agreed some 
eight years ago to so proceed. ",B 

Despite the fact that the Premier assured the First Nations at 
a meeting in Norway House in July of 1974 that Reserve lands would 
not be flooded, he personally met with the Minister of IAND in 
Ottawa a month later to request that Canada, without the consent of 
the First Nations, pass the necessary Order in Council enabling 
Manitoba to flood Reserve land.16 (i.e. pursuant to Section 35 of 
the Indian Act). 

The Honourable John Chretien, Minister of [AND, to Premier E. R. Schreyer, Province of Manitoba. Dated May 29, 1974. 

^ Mr. Green, Provincial Minister of Mines, Resources and Environmental Management, to Mr. Martin, special advisor to Premier Schreyer. Dated 
July 17, 1974. In Commission of Inquiry into Manitoba Hydro, 1979:211. 

1 6 C .R . Huband, legal counsel to NFC, to H. Spence. Chairman, NFC. Dated January 21, 1975. 
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The Premier's request was declined, however, the Provincial 
position that it had the right to flood Reserve land was maintained 
well into mid 1975 as evidenced in a letter from the Manitoba 
Premier's office to the Minister of IAND; 

'by virtue of the 1966 agreement with the Government of Canada, that the (sic) 
Manitoba Hydro has every legal right to operate the diversion project at its maximum 
potential, even if so doing results in the flooding of reservation lands. It is the legal 
obligation of the Federal Government to facilitate for the Government of Manitoba, the 
required lands under federal control, so that the joint commitments under the 1966 
contract can be implemented to facilitate maximum economic utilization. "7 

Upon receipt of the above correspondence, the Minister of I AND 
informed Premier Schreyer in person on a stop over in Winnipeg that 
his department, jointly with the NFC, intended on commencing legal 
action within two weeks if Manitoba and Hydro did not provide 
information which had been continually requested and unless 
assurance was given by Manitoba that there would be no taking of 
Reserve land without approval of the Federal government.18 (i.e. 
pursuant to Section 31(1) of the Indian Act). Canada and the NFC's 
position that the Utility required legal grounds to use Reserve 
land was finally accepted by the government of Manitoba, however, 
two years of protracted negotiations were required before the NFA 
was drafted. 

The NFA addressed the taking and use of Reserve lands by 
Manitoba and Hydro in two ways. First, the First Nations consented 
to the use of their Reserve land on the basis that they would 
receive four additional acres of Reserve status land in 
compensation for every acre the Utility would occupy. Secondly, 
Canada authorized the use of Reserve lands by way of granting the 
Utility an easement. There was no surrender of Reserve land under 
the NFA. 

Of the total acreage of Reserve land held by the five First 
Nations in the 1970's, Manitoba Hydro was granted an easement on 
approximately 20% (5,000 hectares) of Reserve shoreline property. 
In return, the First Nations were entitled to select and receive 
some 20,000 hectares of new Reserve land. 

3.3 Political Pressure for Compensation/Mitigation Mechanism 

An early high level diversion plan proposed by Manitoba and 
Manitoba Hydro in the late 1960's spawned significant public 
opposition by the community of South Indian Lake, church groups, 
the academic community and the public at large. The enormous 

W . S . Martin, special advisor to Premier Schreyer, to Honourable Judd Buchanan, Minister of IAND. Dated July 30 , 1975. 

18 
Dr . Collin Gillespie, former technical advisor to the NFC. Personal Communication. July 7, 1993 and letter written by S .G. Sigurdson, legal 

counsel to the N F C . to Mr. Leon Mitchell, mediator appointed in 1976. Dated January 13, 1977. 
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pressure exerted by these groups to have the government examine the 
environmental impact of the Project as it was proposed then carried 
over to 1970 when the revised low level diversion scheme in 
combination with Lake Winnipeg Regulation was announced. 

A year after the announcement of the Project, both levels of 
government proceeded in 1971 to carry out a joint study to; 

"determine the effects which the regulation and diversion projects (were) likely to 
have on other water and related resource users, to indicate ways in which the projects 
<mighti prove beneficial to such other uses, to recommend modifications in the design 
and operation of the works, and to recommend remedial measures where considered 
necessary to lessen undesirable effects." (Lake Winnipeg, Churchill and 
Nelson Rivers Study Board, 1975). 

The 1971 Canada-Manitoba Study Agreement for Lake Winnipeg and 
the Churchill and Nelson Rivers was conducted by an entity known as 
the Lake Winnipeg, Churchill and Nelson Rivers Study Board 

Contrary to how environmental impact assessments are conducted 
today, the impact study was conducted concurrently with 
construction activities, was carried out without meaningful 
consultation or public hearings, and failed to adequately address 
cultural, social and economic impacts. Manitoba Hydro began 
construction of its works in 1972 and continued construction 
activities during the four years that the Study Board was 
investigating impacts. In 1975, the Study Board released its final 
report with recommendations to the Minister of Environment, Canada, 
the Manitoba Minister of Mines, Resources and Environmental 
Management, and to Manitoba Hydro. Of primary relevance, the Study 
Board recommended: 

* That Manitoba Hydro and other resource developers 
provide just compensation or mitigation for all damages 
resulting directly from the developments. 

* That a special appeal mechanism be established to which 
unresolved compensation issues could be referred for 
adjudication. 

* That a mechanism be established to deal with social 
and related economic issues including (a) information and 
communication problems related to hydroelectric 
development with particular emphasis on the alleviation 
of social and psychological stress, (b) mitigation and 
compensation issues, and (c) monitoring and analysis of 
on-going social and economic changes related to hydro-
electric development and, more generally, northern 
development. (Lake Winnipeg, Churchill and Nelson Rivers 
Study Board, 1975 - recommendations 3, 4, and 5). 

Thus, in addition to legalizing the use of Reserve land, the 
NFA is a binding contract under which the Project proponents became 

23 



legally obligated to address Project impacts whether they occurred 
on or off-Reserve. The NFA states; 

As a result of the Project, the water regime of certain waters, rivers, 
lakes and streams has been, or will be modified. As a result of the 
modification of the water regime, adverse effects have occurred, and 
may continue to occur, on the lands, pursuits, activities and lifestyles, 
of the residents, individually and collectively, of the Reserves of Cross 
Lake, Nelson House, Norway House, Split Lake and York Landing. The 
parties wish to ensure that all persons as defined herein, who may be, 
or have been, directly or indirectly, adversely impacted by the Project 
shall be dealt with fairly and equitably. (Northern Flood Agreement, 
1977, Preamble paragraphs B, C, and D). 



4.0 HISTORY OF NEGOTIATIONS LEADING TO THE NFA 

A period of some eight years, 1970-1978, elapsed between the 
time the combined Lake Winnipeg/Churchill River Project was 
announced and the NFA was ratified. This chapter provides a 
chronology of events including a description of the roles and 
positions of both levels of governments, Manitoba Hydro, and the 
First Nation communities and the political context within which the 
NFA evolved. 

4.1 Initial Organization of First Nations in Response to Project 

Manitoba Hydro's initial development plans in the late 1960's 
called for a high level diversion of the Churchill River which 
would have inundated the entire community of South Indian Lake, 
caused substantial flooding at Nelson House, and caused enormous 
impacts on the resource areas of both communities. Severe 
opposition, particularly by the community of South Indian Lake and 
to a lessor extent Nelson House First Nation, church organizations, 
the academic community, and the public at large in 1968 and 1969 
caused the development scheme to become a major issue in the 1969 
provincial election.19 A new government (NDP) replaced the 
Progressive Conservative Party, and immediately instituted a review 
of Manitoba Hydro's plan. This review resulted in Premier Schreyer 
announcing in 1970 a revised plan entailing a lower level Churchill 
River Diversion (CRD) combined with Lake Winnipeg Regulation (LWR) . 

Interim licenses were granted to Hydro for both the LWR (1970) 
and CRD (1972) prior to finalization of plans and in the absence of 
any impact assessment or divulgence that at least five First Nation 
and several other Aboriginal communities would be adversely 
impacted. 

In August, 1971, terms of reference to examine Project impacts 
were established under the joint Canada-Manitoba Agreement. Under 
the agreement, the governments agreed to contribute up to $1 
million each. Studies were overseen by the Lake Winnipeg, 
Churchill and Nelson Rivers Study Board (the Study Board) which was 
composed of three representatives from each of the federal and 
provincial governments. The objective of the study was to determine 
the effects that CRD and LWR would have on water and related 
resource uses. The terms of reference called for examination of 
the effects of the Project on the water regime, on uses of water 
and related resources, and for examination of social implications. 
Under social implications, the study was to focus strictly on 
construction related impacts (as apposed to long term impacts 

for a detailed description of events regarding early opposition by the community of South Indian Lake see James B. Waldram's book As Long as 

the Rivers Run (1988). 
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resulting from operation of the Project) (Lake Winnipeg, Churchill 
and Nelson Rivers Study Board, 1975). 

Construction of CRD and LWR structures and facilities began in 
June, 1972 and continued throughout the period until 1978. The 
Notigi control structure was completed in November of 1976 and the 
CRD was partially in operation in the fall of 1976. The first unit 
at the Jenpeg powerhouse was in service on July 1, 1977 (Commission 
of Inquiry into Manitoba Hydro, 1979). 

The communities on the upper Nelson River, Norway House and 
Cross Lake formed a committee in March of 1971 in an effort to 
establish what the impacts of LWR might be. Initially this 
committee was told there would be no flooding. However, in 1972 
the possibility of flooding at Cross Lake was confirmed when the 
First Nation learned that Hydro was advising individuals residing 
in the off-Reserve community not to build any structures below an 
elevation level of 690 feet.20 

In the Fall of 1972, the President of Manitoba Indian Brother-
hood (now Assembly of Manitoba Chiefs) wrote the Minister of IAND 
requesting that the Federal Government act on behalf of Cross Lake 
and Norway House with respect to negotiations for compensation for 
hydro project impacts as neither First Nation felt it was getting 
through to Manitoba Hydro in compensation negotiations. The 
Minister of IAND responded his department would do "everything necessary 
to protect their interests. "22 

In response to the First Nation requests for assistance in 
negotiating compensation, the DIAND office in Ottawa assured the 
First Nations that regional officers had been meeting with Hydro 
for two years regarding the matter of the Project and their under-
standing at that time was that no Reserve lands would be flooded. 
DIAND's position was that should the possibility of flooding be 
revealed, then DIAND would hold further discussions with the Bands 
and Hydro. Ironically, DIAND indicated to the First Nations; 

"You will be interested to know that in our previous dealings with Manitoba Hydro, we 
have encountered no problems in settling any requests for flood damage 

, 7 a 
compensation. 

S u b m i s s i o n s the Minister of Indian and Northern Affairs by the NFC. June 2, 1975. A draf t submission prepared in anticipation of a meeting 
with the Minister of I A N D scheduled for June, 1975 which was verbally discussed but never formally tabled. 

21 
Letters f rom Chief Dave Courchene, President, Manitoba Indian Brotherhood to the Honourable Jean Chretien, Minister of IAND. Dated 

September 26 , 1972 and October 17, 1972. 

11 
The HonourableJean Chretien, Minister of LAND, to Chief Dave Courchene, President, Manitoba Indian Brotherhood. Dated November 2 9 , 1 9 7 2 . 

108 
John Ciaccia, Assistant Deputy Minister, Indian and Eskimo Affairs , DIAND, to Chief Jean Folster, Norway House Indian Band. Dated November 

7 , 1972. 
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Equally ironic, was that the regional DIAND office reported 
in writing to the Minister's office that contrary to their 
assertions to the First Nations, the regional office had not met 
with Hydro over the course of the past several years and had not 
reviewed Project plans.24 

In October, 1972, the Chiefs of Northern Manitoba resolved to 
set up a committee to deal with all aspects of Manitoba Hydro 
developments. This initial committee was represented by all First 
Nation and Aboriginal communities along the Nelson and Churchill/ 
Burntwood Rivers, as well as First Nation communities situated 
along Lake Winnipeg. DIAND committed to a coordinator and funds 
for a November 22, 1972 meeting.25 During the period 1972 through 
1974, this committee's efforts were spent on trying to obtain 
information from Manitoba and Manitoba Hydro regarding the impacts 
the Project was going to have on their respective communities. 

It is important to note that despite the refusal of Manitoba 
to divulge information on impacts, there was considerable knowledge 
within the various federal departments as early as 1972/73 about 
the impacts the project was going to have on wildlife resources26, 
transportation and navigation27, Reserve infrastructure28, and 
Reserve lands29 

Frustration over the lack of information about the Project is 
evidenced by the series of correspondence to DIAND for assistance. 
The Honourable Jean Chretien, Minister of IAND, finally wrote 
Premier Schreyer in May of 1974 expressing concern and surprise 
about the effects the Project was having on the communities and to 
inform him that "there will be no commitment of lands on the Nelson House Reserve or any 
other reserve, without the agreement of the Band concerned. "30 

W . C . Thomas, Regional Director, Indian and Eskimo Affairs , DIAND, Winnipeg, to J. Ciaccia, Assistant Deputy Minister, Indian and Eskimo 
Affai rs , D I A N D , Ottawa. Dated November 20, 1972. 

Jack Davis, Minister of Environment Canada to The Honourable Sidney Green, Minister of Mines, Resources and Environmental Management, 
Manitoba. Dated April 3, 1973. 

F .K. McKean, P .Eng . , Department of Transport, Canada, to W.C. Thomas, Regional Director, Manitoba Region Headquarters , DIAND. Dated 
May 11, 1973. 

28 
W . C . Thomas, Regional Director, Manitoba Regional Headquarters, DIAND, to F.K. McLean, P.Eng. District Marine Agent, Department of 

Transport , Canada. Dated October 20 , 1972 

29 
C . N . Freeman, Regional Land Administrator, Government of Canada to W.C. Thomas, Regional Director, Manitoba Regional Headquarters, 

D I A N D . Dated N o v e m b e r 6 , 1973. 
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The HonourableJean Chretien, Minister of IAND, to Premier E.R. Schreyer, Manitoba. Dated May 29, 1974. 
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4.2 Formation of the Northern Flood Committee 

By May of 1974, the NFC formed to represent the collective 
interests of Treaty and Aboriginal communities located along the 
Rat/Burntwood and Nelson Rivers. Initially, the NFC represented 
the First Nation communities of Cross Lake, Nelson House, Norway 
House, Split Lake, York Landing, and Fox Lake, and other non-
Reserve communities, including South Indian Lake. The initial 
purpose of the NFC was; 

"Our major aim ...is to fight for justice in the areas of Treaty land and Treaty rights and 
to fight for northerners in areas which do not fall into this category but who will face 
disruptive and negative effects due to the Project. Our aim is to try and keep these 
people united in their stand against Government and Hydro encroachments because it 
is only through strong, uncompromising unity that gains can be made by us. We 
believe that our people in the North have a very real right to participate in decision-
making that affects them. The purpose of the Flood Committee is to inform these 
people in the North as to what is happening so that they can be better prepared to take 
part in some of the decision-making. "31 

The other main purpose of the NFC was to obtain information 
from Manitoba Hydro about Project impacts. The same month as the 
NFC formed, Nelson House passed a Band Council Resolution 
forbidding Manitoba Hydro employees from entering the Reserve for 
survey purposes until such time as the community and the NFC were 
provided with all existing and pertinent information available. 
Following the initial organizational meetings of the NFC, and 
assurances of funding was given by DIAND, legal counsel was 
retained by the NFC, and DIAND appointed a flood co-ordinator.32 

Statement. Northern Flood Committee. Thompson, Manitoba, no date. (In Waldnun, 1988). 

Submission to the Minister of Indian and Northern Affairs by the Northern Flood Committee. June 2, 1975. A dra f t submission prepared in 
anticipation of a meeting with the D I A N D Minister scheduled for June, 1975 which was verbally discussed but never formally tabled. 
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4.3 Early Attempts to Negotiate 

In June of 1975, in a draft submission to the Minister of 
IAND, Chief John Wavey of Split Lake First Nation stated; 

"We cannot negotiate under water. The Project proceeds relentlessly onward. The 
Province of Manitoba has clearly demonstrated its unwillingness to deal with the 
Committee in a responsible fashion, notwithstanding the Committee's efforts to bring 
about a continuing dialogue. Further procrastination by the Committee and your 
Department will only serve to undermine the credibility of both. Legal rights, enshrined 
by Statute and by Treaty, have already been violated, and further violations are 
imminent. Legal action is essential if these rights are to be protected, and in a climate 
in which meaningful and effective negotiations can take place. Such legal action will 
demand full and continued support of your Department, and the Government of Canada, 
not merely financially, but as a direct party to litigation. We ask your support.1,33 

The NFC instructed their legal counsel in June, 1974 to bring 
court action against Manitoba to prevent the government from 
flooding Reserve lands. On July 5, 1974, counsel for the NFC wrote 
to Premier Schreyer informing him that the NFC was bringing 
appropriate action in the Manitoba Courts, at the earliest possible 
date, the intent of such action being to obtain an injunction 
restraining Manitoba Hydro from proceeding with the development (in 
Commission of Inquiry into Manitoba Hydro, 1979:211). 

Threat of legal action caught the immediate attention of the 
Premier who travelled in August, 1974, to Norway House to meet with 
the NFC Chiefs. At this meeting the Premier stated his government 
was committed to the hydro project and his government would 
cooperate in both providing information and working out a system 
for settlement of disputes if the NFC would agree to negotiate 
rather than proceed with court action.34 The NFC's position was 
that "no negotiations could be conducted in a meaningful climate until such time as the Indian people 
had an opportunity to ascertain their legal position pursuant to the rights inherent in the Treaties and 
the Indian Act. "3S 

Despite assurances given at Norway House, Premier Schreyer 
travelled a month later to Ottawa to meet with Minister of IAND, 
Judd Buchanan, to request that Canada pass the necessary Order in 
Council enabling Manitoba to flood Reserve land. This request was 
denied, but the Minister agreed to meet with the NFC to see if a 
solution short of court action could be realized. In September, 
1974, the NFC met with the Minister who at that time requested that 

3 3 ib id . 

34 
C . R . Huband , legal counsel to the NFC, to H.Spence, Chairman, Northern Flood Committee. Dated January 21, 1975. 
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Op.Cit . 
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the NFC delay court action for 60-90 days and enter into 
negotiations with Manitoba.36 

The NFC's position in early 1975 was to negotiate such things 
as: formal recognition of the NFC; full disclosure of Project 
schedule and impacts; project modification to minimize impacts; 
environmental protection; transfer of new Reserve lands; recogni-
tion and guaranteed protection of Treaty and Aboriginal harvesting 
rights; creation of social and economic development programs; and 
monetary compensation in the form of cash payments and royalties.37 

Acquiring information about the Project schedule and likely 
impacts had been a frustrating process for several years. In 
January, 1975, the NFC requested that the Premier meet with them 
and come prepared to indicate the extent of damages expected to 
result from the Project and to present a proposal to address 
disputes and remedies. The Premier responded in a letter dated 
January 15, 1975, that the NFC was in possession of the same 
information available to both the provincial government and 
Manitoba Hydro, in the form of the Study Board Reports.38 He 
indicated that the government was prepared to summarize the 
contents of the reports and had been developing a proposal for 
compensation and remedial measures. 

At the end of January, 1975, informational packets for each of 
the five affected communities, known as the "Lime Green Brochures", 
were provided by Manitoba/Hydro. The NFC's response to this 
information was that "the environmental impact evidence disclosed by the Provincial 
Government to the communities impacted by the project is so superficial in scope and content as to 
be largely meaningless as well as misleading.1,39 

Lack of evidence of impact and poor communications between the 
NFC and Manitoba and Manitoba Hydro placed the NFC in such a 
tenuous position that they "considered it essential that they have the strength of 
concerted group action if they were to deal effectively with their concerns, and the rights which were 
being affected. Individually, or in groups, the affected communities and individuals were simply not 
in a position to properly assess their position, and work towards realizing whatever remedies might be 
open to them in the circumstances."*0 To this end, letters patent for the 
Northern Flood Committee, Inc. were issued on February 12, 1975 
with the stated objective; 

Op.Cit . 

D. McCaff rey , senior legal counsel to NFC, to W.S. Martin, senior advisor to Premier Schreyer. Dated April 25 , 1975. 

Contrary to the Premier ' s assertion, the numerous interim reports prepared by the Study Board during the period 1972-1975were kept confidential 
Despite the fact that Canada was funding half of the Study Board work, even D1AND was refused access to interim reports (Hickling Johnston, 

Response to Lime Green Brochures. Prepared by Overview Planning Institute for the NFC. May 31, 1975. 

S .G. Sigurdson, legal counsel to the NFC, to P.Lesaux, Assistant Deputy Minister, D1AND. Dated March 21, 1975. 
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f rom the NFC. 
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"To represent, organize, negotiate on behalf of, obtain information bearing upon, and 
take whatever further and other steps as may be necessary to protect the rights, 
interests and property (both real and personal) of communities and individuals affected 
by the hydro-electric development in Northern Manitoba commonly known as the 
Churchill-Nelson River Diversion project." 

In preparation for a meeting with Premier Schreyer in 
February, 1975, the NFC had two primary objectives: 1) to obtain 
express recognition by the Government of Manitoba that the NFC was 
the exclusive bargaining agent for its constituent communities and 
2) to obtain an express statement of principles regarding remedies 
from the government of Manitoba.41 At the meeting the Premier 
agreed to the NFC's requests and recommended a further meeting be 
held in March between the NFC and the Advisory Committee to 
Cabinet42 to memorialize the understandings reached in respect of 
recognition of the Committee (NFC). The Premier's agreement to 
recognize the NFC was overturned by the Advisory Committee at this 
meeting.43 

Instead, the Advisory Committee to Cabinet tabled terms of 
reference under which the Government of Manitoba and Manitoba Hydro 
were prepared to deal with the NFC. In general, Manitoba and Hydro 
were prepared to meet with the NFC at any time by request, however, 
they reserved their right to negotiate directly with the 
communities and/or individuals, but stipulated that any settlements 
made through direct contact would be without prejudice to future 
reconsideration, and that the Advisory Committee would keep the NFC 
apprised of all its actions.44 

The Study Board submitted its final report in April, 1975. 
This report was of little assistance to the NFC in terms of 
providing information about the effects of the Project, primarily 
because Hydro had been unable to provide the Study Board with the 
necessary detailed information (Commission of Inquiry into Manitoba 
Hydro, 1979:213). Of the total $2 million study cost, only 9% was 
spent on the study of social impacts (Lake Winnipeg, Churchill and 
Nelson Rivers Study Board, 1975). 

The drafting of the Study Boards terms of reference, the 
scoping and design of component studies and review of findings all 

4 1 ibid. 

42 
In April , 1974, the provincial government created a special Cabinet Committee on the Churchill-Nelson Development consisting of the Premier, 

the Minister of Northern Affairs and the Minister of Mines, Resources, Environment Management. This committee was formed to coordinate the activities of relevant 
govemmentdepar tments and to define basic principles relating to compensation and community development. This Cabinet Committee created a Senior Advisory 
Committee with representatives f rom Manitoba Hydro , the provincial departments of Northern Affairs and Mines, Resources and Environmental Management, and 
the senior coordinator of the 1971 Canada-Manitoba Agreement. 

4 3 
Submission to the Minister of I A N D by the Northern Flood Committee. Draf t dated June 2, 1975. 

4 4 
NFC File Memo by S.G. Sigurdson, legal counsel to the NFC regarding telephone conversation with R.L. Carter , Deputy Minister, Manitoba 

Department of Northern Affairs . Dated March 17, 1975. 
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occurred without consultation with the First Nations. Although 
input from DIAND had been requested in the early stages of study 
design, DIAND was not a member of the Study Board45. There was no 
Aboriginal representation on the Study Board either. Although 
various reports were completed during the period 1972-1975, 
information on impacts contained in these interim reports was held 
confidential from both DIAND and the First Nation communities until 
the Study Board issued its final summary report in April, 1975 
(Hickling-Johnston, 1979:14). 

A review of the Study Board's Final Report conducted by the 
NFC concluded that; 

"the environmental assessment of the proposed Hydro Development has not been 
competently performed. Indeed, the assessment is not even based on, nor does it 
contain, a proper description of the enterprise, the lands required, and the lands to be 
inundated for that purpose. As a consequence, many foreseeable physical impacts 
have been insufficiently detailed or ignored altogether. Social impacts, to say the least, 
are remote and superficially stated and possible mitigating measures have been treated 
in a fly-over perspective. The assessment is also deficient to the degree that the 
underlying Cree cultural base of the communities has been ignored and with it the role 
of such a base in mediating change. The attempt to analyze the impacts solely in terms 
of quantifiable terms has led to the absence of a detailed examination of the impact on 
the cultural base and of possible far-reaching changes that could occur, having a 
serious and lasting effect on daily life."46 

The results of the Study Board were considered so inadequate 
by the NFC that it approached the Federal Minister of Environment 
in May, 1975, to request an environmental impact assessment of the 
Project be undertaken on the grounds that the Project would affect 
areas of federal jurisdiction, namely Federal lands, fisheries, and 
navigation.47 The Federal Minister of Environment responded that 
the Study Board work constituted an environmental impact assessment 
and that she was uncertain that initiation of an Environmental 
Assessment and Review Process on the grounds that federal property 
was involved would work because "there are unresolved questions as to whether Indian 
Reserve lands are indeed federal property in this context.148 

Despite its existence since 1974, and Premier Schreyer's 
promises in February, 1975, the Premier continued his policy of not 
recognizing the NFC as the negotiating agent of the First Nation 
communities and so publically stated in an open letter to the 
residents of Manitoba; 

Frank Quinn, Water Planning and Operations, Department of Energy, Mines and Resource, Canada, to R .M. Connal ly, Regional Director, 
Manitoba Regional Headquarters , Indian Affairs and Northern Development. Dated October 1, 1970. 

4 6 
Review prepared by Overview Planning Institute for the NFC in July, 1975. 

4 7 
S .G . Sigurdson, legal counsel to NFC, to Honourable Jeanne Sauve, Minister of Environment Canada. Dated May 22, 1975. 
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Honourable Jeanne Sauve, Minister of Environment Canada, to S.G . Sigurdson, legal counsel to the NFC. Dated June 27, 1975. 
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"The Province takes the position that legislative power in Canada is totally subsumed 
by the federal government and the provincial governments and that there is no other 
group having sovereign status and thereby entitled to claim political representative 
status or jurisdiction of peoples and territories in this country. When the Government 
of Canada repeatedly refused to concede the right of the Northern Flood Committee to 
veto the federal-provincial program, the new Minister of Indian Affairs, the Honourable 
Judd Buchanan, suggested that a mediator be appointed to facilitate discussions 
concerning compensation. 

This position was addressed directly to the NFC in a letter 
from the Premier's office which stated; 

"The Advisory Committee to Cabinet is led to the conclusion that the Northern Flood Committee 
is attempting to usurp the role of Government for the native people of Northern Manitoba. The 
Northern Flood Committee appears to conceive itself as a sovereign power having jurisdictional 
rights over a certain segment of the people of Manitoba. "50 

The NFC met with the Minister of IAND, Judd Buchanan, on June 
2, 1975 to discuss their frustration over lack of results in 
negotiations with Manitoba and to seek his support in taking the 
necessary steps to protect the rights of Treaty Indian people. At 
this meeting, both Canada and the NFC agreed that protection of 
their rights was going to have to be achieved through the courts. 
Federal justice and NFC lawyers were instructed by the Minister to 
consider the legal issues and formulate a course of action. It was 
determined that "the right of an Indian band to protect an interference with reserve lands was 
doubtful and that procedural hurdles were imminent. The Agreement of the Federal Crown to join in 
the action, is, therefore, the threshold determination. "51 

Manitoba continued to tell Canada that the Project would not 
result in flooding of Reserve land. However, as a precautionary 
measure, some Nelson House Reserve land would be required. The 
Premier's office wrote the Minister of IAND; 

"With reference to the land at Nelson House, / reiterate that flooding would occur only under 
abnormal conditions, the probabilities of which appear to be highly remote.1,52 

Manitoba was of the view that the CRD could be operated such 
that Nelson House Reserve land would not be flooded, but in order 
to accomplish this Manitoba Hydro would have to run the system at 
less than optimum capacity.53 As it turned out, Manitoba Hydro 

Premier E. Schreyer, Open Letter to the Residents of Northern Manitoba. May 13, 1975. 

W . S . Martin, special advisor to Premier Schreyer, to D. McCaffrey , senior legal counsel to the NFC. Dated May 12, 1975. 

S .G. Sigurdson, legal counsel to NFC, to HonourableJudd Buchanan, Minister of IAND. Dated June 4 , 1975 and June 24, 1975. 

W.S .Mar t in , special advisor to Premier Schreyer, to the HonourableJudd Buchanan, Minister of IAND. Dated July 30, 1975. 

Ibid. 
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required an easement 14 feet above the ordinary water level at 
Nelson House. 

Furthermore it was the legal position of the Government of 
Manitoba, "that by virtue of the 1966 agreement with the Government of Canada, that the (sic) 
Manitoba Hydro has every legal right to operate the diversion project at its maximum potential, even 
if so doing results in the flooding of reservation lands. It is the legal obligation of the Federal 
Government to facilitate for the Government of Manitoba, the required lands under Federal control, so 
that the joint commitments under the 1966 contract can be implemented to facilitate maximum 
economic utilization. Thus the Government of Manitoba asserts it has the legal contractual right to 
flood lands in order to maximize economic benefits.1,54 

In response to the position taken by the Province regarding 
it's alleged right under the 1966 Agreement to "take" Reserve land, 
the Minister of IAND advised the Manitoba Premier, in person, that 
he intended on commencing legal action in two weeks unless certain 
informational requirements were satisfied and assurance was given 
that there would be no taking of Reserve land without the approval 
of the Federal Government.55 

"This threatened litigation proved to be short-lived, as a result of a formal 
announcement in the first week of August that the Province of Manitoba and Manitoba 
Hydro would be delaying the implementation of the diversion channel as a result of 
certain construction problems which had occurred. This delay, it was anticipated, 
would involve a postponement in the Project of some twelve to eighteen months. The 
Minister of IAND took the position, as a result of this delay, that renewed attempts 
should be made to bring about a settlement through means other than litigation. "56 

Following Manitoba's construction delay announcement, the 
Minister of IAND wrote the Premier of Manitoba requesting that the 
provincial government deal with the NFC on the matter of inundation 
of Reserve lands.57 He also advised the NFC that any "court action that 
might be taken by the federal government at present time would have an unacceptable risk of failure 
and could result in a settlement falling short of the reasonable expectation of your people. "58 

The environment in which the NFC was left to attempt 
negotiations is illustrated in a Position Paper prepared by S. 
Martin for Manitoba in August, 1975 which stated; 

54 M Ibid. 

5 5 Dr. Collin Gillespie, former technical advisor to the NFC, personal communication, July 7, 1993 and letter written by S .G. Sigurdson, legal 
counsel to the NFC, to Mr. Leon Mitchell, mediator appointed in 1976, dated January 13, 1977. 

5 6 S .G. Sigurdson, legal counsel for NFC, to Mr. Leon Mitchell, Mediator. Dated January 13, 1977. Letter is a request by Mr. Mitchell, a 
mediator appointed by the four parties in 1976, for background information regarding negotiations prior to his appointment. 

5 7 Honourable Judd Buchanan, Minister of 1AND, to Premier Schreyer, Province of Manitoba. Da ted??? , 1975. 
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The Honourable Judd Buchanan, Minister of IAND, to Chief Walter Monias, President, NFC. Dated September 16, 1975. 
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"the whole project can be completed and can be operational without Manitoba Hydro 
coming to terms with the Indian people at Nelson House ... / would recommend the 
following: a) Manitoba Hydro takes the bargaining position that time is on their side 
and that we do not bargain in panic in order to acquire the Nelson House land 
immediately; ... "Thus, instead of putting all our eggs in one basket and being 
dependent upon the Department of Indian Affairs, and/or the Northern Flood 
Committee, as the operative vehicle to attain results, we hopefully can move behind 
them and get direct community support."59 (cited in Commission of 
Inquiry into Manitoba Hydro, 1979:216). 

The Commission of Inquiry into Manitoba Hydro (1979:215) concluded; 

"The uncooperative attitude of Government and Hydro in relation to the northern 
communities was not helpful. (The communitiesJ could not be expected to understand 
the impact of the CRD on their communities and on their way of life when even 
elementary aspects of the impact were not known to the technical experts. 
Government and Hydro were unable or unwilling to recognize that it was necessary to 
communicate the effects of the diversion to these persons in an understandable way 
before meaningful negotiations could take place. " 

By late October, 1975, the Provincial government tabled its 
compensation and remedial plans which included: 2:1 exchange of 
land for the estimated 2,400 acres of land that "might" be flooded 
at Nelson House, public works projects, an economic development 
corporation, educational and retraining programs, and payment of 
compensation to individuals.60 

The provincial government and Manitoba Hydro continued to 
publically deny, until the appointment of a mediator in 1976, that 
any other Reserve lands would be flooded. A Commission of Inquiry 
into Manitoba Hydro concluded that the assertions made in 1975 by 
the Premier's office that Reserve land flooding would not occur was 
known to be false, but represented a "tactical position" concurred 
with by the Premier (Commission of Inquiry into Manitoba Hydro, 
1979:212). 

4.4 Mediation and Compromises 

Towards the end of 1975, negotiations were at a stand still. 
The NFC had rejected an arbitration proposal suggested by the 
federal government, the provincial government refused to recognize 
the NFC as the negotiating agent of the affected communities, 
Manitoba Hydro was carrying on with construction activities, and 
the Project was to be operational by the following year. At the 
initiation of Canada, the parties eventually agreed to appoint a 
mediator to resolve their disputes. 

"Position Paper Regarding Strategy for Negotiations with Department of Indian and Northern Affairs . A u g u s t i , 1975. Prepared by W.S . Martin. 

6 0 J .B. Hart ley, Acting Executive Director, Policy and Research, DLAND, to K B . Young, Vice-Chairman, Northern Flood Committee. Dated October 
20 , 1975. 
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On February 13, 1976, the NFC was finally recognized as the 
sole negotiating agent for the First Nations through the four party 
signing of a mediation agreement.61 Mr. Leon Mitchell, a member of 
the Public Service Staff Relations Board of Canada, was appointed 
to mediate negotiations "related to the questions of damages, monetary and/or other forms 
of compensation, and remedial measures which may be taken relating to the raising or lowering of 
water by virtue of the said project, insofar as these are relevant to Indians registered under the Indian 
Act and resident in northern Manitoba. The parties hereto undertake to negotiate in good faith the 
issues specified above, and to seek a negotiated settlement on or before April 30, 1976. *62 

"The task of the mediator ... was not an easy one. The two sides had become firmly 
entrenched in their positions and had developed a genuine distaste for each other. 
Neither side was in the mood for congenial discussion. Since all objectivity had long 
since been lost, Mitchell was compelled to investigate the hydro issues thoroughly on 
his own. This he did through small-group meetings with the various parties involved, 
and through commissioning of a study by a Winnipeg consulting firm. However, 
Manitoba Hydro, disagreeing with the retention of an external agency, refused to 
cooperate or provide any funding for the research. Hydro Chairman Leonard Bateman 
directed his staff as follows: "The Government's position is not to be involved with the 
... study. Hence, no staff are to provide information to this group without clearance 
from your office. The guideline to cover this is to give only that information which you 
would give to an ordinary citizen and that which we have available for the public. 
(Waldram, 1988:159) 

Manitoba and Manitoba Hydro took the unusual position early in 
the mediation process that it was the responsibility of the NFC to 
indicate the nature and magnitude of the damages which would result 
from the Project and define appropriate measures for remedy.64 
Canada also took this position. "In June, 1976, the Minister of DIAND requested 
that substantive proposals for compensation, mitigation and remedial measures for Nelson House be 
provided by September 15, 1976, as a condition of further loan funding to the NFC. " (Hickling-
Johnston, 1979:19). 

The NFC responded by tabling a "model" Nelson House proposal65 
by the imposed deadline. This proposal stressed the importance of 
ensuring any agreement would be legally binding, that Hydro should 
change the manner in which it wished to operate the water regime so 
as to be less damaging (i.e. NFC wanted Hydro to keep water levels 
9 feet lower than they proposed and release water from the dam in 

The N F C ' s costs (community, legal and technical) to participate in the mediation process were funded solely by Canada. 

Mediation Agreement , February 13, 1976, paragraphs 1, 6 and 7. 

6 3 Memorandum, L. A. Bateman, Chairman and Chief Executive Officer, Manitoba Hydro , to J.J. Arnason, General Manager , Corporate Operations, 
Manitoba Hydro , July 9 , 1976; (cited in Commission of Inquiry into Manitoba Hydro, 1979:216). 

6 4 Position statement by Manitoba Hydro and the Government of Manitoba for Presentation to Mr. Leon Mitchell, Mediator per J .F . Funnell and 
W.S . Martin. Dated March 17, 1976. 

6 5 Nelson House was utilized as a model because information available at the time suggested that this community would be the most severely 
impacted. 
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the Spring to avoid low water levels downstream). The proposal 
also called for remedial works including shoreline clearing, 
protection and rehabilitation, mitigation measures to ensure free 
navigation of the river system, a process for land exchange, 
exclusive rights to fish, hunt and trap in First Nation trapline 
zones, and annual royalty payments in addition to compensation for 
overall nuisance and upset which the Project would continue to 
create.66 

Relations between all Parties did not improve during the 
mediation phase. Both Manitoba and Manitoba Hydro breached the 
mediation agreement by attempting to negotiate directly with First 
Nation governments and individuals. As well, the NFC was excluded 
from discussions between DIAND and the mediator.67 Canada did not 
participate in the mediation process in the role of fiduciary to 
First Nations people. Rather, Canada came to the "mediation table" 
as a distinct fourth party concerned most with limiting its 
liabilities and attempting to transfer as many financial 
obligations as possible to the "proponents". Despite the 1966 
Federal/Provincial Agreement, Canada never acknowledged themselves 
as a project "proponent". Manitoba viewed Canada's positioning 
during the mediation as an attempt by the federal government to 
transfer responsibility for First Nations to the provincial 
government. Manitoba Hydro's position was that the utility was 
only responsible for direct impacts.68 

Manitoba Hydro had proposed partial operation of the Churchill 
River diversion in October, 1976 at a rate of flow which would not 
inundate Reserve land at Nelson House. During the mediation 
process it was understood that Burntwood River flows would not be 
further increased until the fall of 1977, thereby allowing the 
parties to reach agreement prior to commencement of Reserve 
flooding. 

The need for higher flows became urgent when a serious drought 
was experienced in the Manitoba system in 1976. Contrary to it 
agreement, Manitoba Hydro proposed increasing flows down the 
Burntwood system during the winter of 1976/77. Manitoba Hydro 
subsequently determined that the cost of protective works and 
potential claims for damage which would primarily come from 
industry and the City of Thompson outweighed any benefit that might 
accrue from increased flows (The Commission of Inquiry into 
Manitoba Hydro, 1979). Several months after Hydro's decided not to 
increase flows, Canada responded as follows; 

'Detai led Summary of NFC Proposal for Nelson House", NFC files dated September, 1976. 

NFC Files: ' N . F . C . Board of Directors Concerns Re: The Mediation Process. No date. 

Dr . Collin Gillespie, technical advisor to the NFC during mediation process. Personal Communication, July 7, 1993. 
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"By implementing the action announced on October 19, while failing to clarify its legal 
authority and its intent, Manitoba Hydro is placing in jeopardy the mediator's efforts by 
aggravating the uncertainty of the other parties and the anxiety of the Indian 
communities. Also, through this action, Manitoba Hydro is giving substance once more 
to the apprehension that economic and engineering benefits are given undue priority 
over adverse environmental and social impacts in the design and operation of the hydro 
project. Manitoba and Manitoba Hydro are strongly urged by Canada to make the 
following commitments as a tangible contribution to the mediator's efforts in seeking 
a negotiated settlement. V To reduce the diversion flow at Notigi as required to 
ensure the water level does not exceed 787.1 A.S.L. at Nelson House under winter ice 
conditions. 2) To maintain the level specified in 1 until such time as an agreement is 
reached with the Northern Flood Committee... "69 

Slow progress occasioned by the fact that none of the Parties 
had responded to the Nelson House proposal for five months, 
prompted the NFC in February, 1977, to request protection under 
Section 3 5 of the Indian Act. The NFC was concerned 

"that if Canada failed to take a strong stand, Manitoba Hydro would delay negotiations, 
and Canada and the communities would have lost their bargaining position as 
substantial flooding would have already taken place. In response, the Minister re-
quested the NFC and the Bands to continue discussions and mediation continued. " 
(Minister of Indian Affairs and Northern Development, 
1984:11). 

Lack of response from the other parties to the NFC proposal 
resulted in the mediator drafting his own proposals beginning in 
February, 1977. Between February and June of 1977 several drafts 
were circulated amongst the parties for comment. Hearing no 
response to his own proposals, the mediator addressed the parties 
in June, 1977 as follows; 

"If the parties do not reach agreement by July 8, 1977, / shall begin to prepare my 
report as contemplated by Article 8 of the Mediation Agreement which reads in part as 
follows: ... the mediator is empowered at his discretion to make public a report 
presenting his analysis of the outstanding issues; and the reasons for failing to reach 
a settlement thereon. "70 

The NFC's response to the mediator's final draft proposal 
dated June 24, 1977, included the following concerns71: 

* provisions for royalties, cash payments up front or annual 
monetary compensation were completely absent. 

"Statement of Canada'» Position - Water Levels at Nelson House Reserve. February 4 , 1977. 

Mr. Leon Mitchell. Mediator to All Parties to Mediation. Dated June 27, 1977. 

A search for the June 1977 and earlier versions of the mediators proposals was unsuccessful. 
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* there was no clear statement regarding continued funding 
for the NFC. An earlier clause providing for NFC funding had 
been removed. 

* wording in the agreement in toto left too many uncertain-
ties, i.e. too many "shall's" and "may recommend's". 

* the powers of arbitrator needed to be enlarged and 
clarified with more power to direct and less power to 
recommend. 

* the agreement smacked of paternalism with no recognition of 
Treaty and Aboriginal rights. 

* ratio of land exchange remained at 4:1 instead of 10:1 per 
NFC negotiating position. NFC prepared to accept monetary 
compensation either in the form of royalties or annual 
payments in lieu of land if agreement stays at 4:1 land 
exchange. 

* with regard to wildlife resource policy, the draft 
agreement stated the Province would grant the right of first 
priority to wildlife resources. NFC position was that this 
was an existing Treaty right.72 

In the weeks prior to the Agreement being initialed, Manitoba 
was not cooperative. 

"The Manitoba government remained unrepentant right to the end. As the draft 
agreement was formulated, Schreyer informed Trudeau that Manitoba was willing to 
comply with its terms only because of the anticipated enormous costs of litigation, both 
financial and temporal. Manitoba maintained that Canada was in breach of the 1966 
agreement, and that the federal government's funding of the NFC was delaying the 
project at great expense.73 Furthermore, the Manitoba government stated that, if the 
agreement was not finalized by the end of July 1977, it would proceed to raise the 
water levels adjacent to the Nelson House reserve regardless."1* (Waldram, 
1988:160). 

The draft NFA agreement was initialled by all four parties on 
July 31, 1977, after a week-long negotiating session. 

"As soon as the draft agreement had been initialled, dissension arose within the 
Manitoba government. Sidney Green, Minister of Mines and Natural Resources, 
objected specifically to the arbitration procedure, under which the government could 
be ordered to execute remedial measures or pay compensation to affected individuals. 

"Position Paper: A Statement of the Northern Rood Committee 's Response to the Mediator 's Revised Agreement as Circulated June 24, 1977. 
Dated July 12, 1977. 

7 3 
Waldram quoting letter f rom Premier E. Schreyer of Manitoba to Prime Minister P. Trudeau, dated June 22, 1977. 
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Waldram quoting f rom (Hickling Johnston, 1979:21). 
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To Green, the government had been 'sold down the river' by chief Negotiator Leonard 
Bateman, and he hoped to uncover 'a procedure whereby with integrity we could 
repudiate this entire process./7S Green was supported in his concerns by the Manitoba 
government, and when Canada and the NFC officially signed the Northern Flood 
Agreement the Province refused. The Provincial government's position on the Northern 
Flood Agreement did not change until after the provincial election in September 1977. 
The NDP government was defeated, and along with the other parties the new 
Progressive Conservative government led by Sterling Lyon signed a revised version of 
the draft agreement on December 16, 1977." (Waldram, 1988 :161) . 

Interestingly, the same W.S.Martin who had been special 
advisor to the previous Premier and who held the opinion that the 
1966 Canada-Manitoba Agreement gave the Province and Hydro the 
right to flood Reserve lands, now advising the new government wrote 
to the Attorney General's office that "contrary to the position taken by Mr. Green, 
(former) Minister of the Department of MREM, it was his opinion that Manitoba did not have the legal 
right to flood and thereby trespass on Indian lands by virtue of the 1966 federal-provincial 
agreement."16 He further offered the opinion that any raising of 
water levels at Nelson House above the normal high water elevation 
of 787 feet, which Hydro had been doing since the fall of 1976, 
constituted a trespass (Commission of Inquiry into Manitoba Hydro, 
1979:212). 

The NFC and constituent First Nations were not entirely 
pleased with the draft agreement. Many of the concerns they raised 
with the mediator were not addressed. The Agreement was signed by 
the Chiefs of the day under duress; they did not want to condone 
the Project. However, given that the Project was completed and in 
operation, that Reserve lands were already flooded, that Canada was 
telling them if they didn't negotiate something before the Project 
was in full operation they'd get nothing, that the people in the 
communities were anxious for an agreement, the NFC Chiefs felt that 
they had accomplished as much as possible on their own.77 

The Chiefs felt the Agreement was simple enough to be 
implemented. It was believed that if the impacts of the Project 
were severe, revenue generated through sale of electricity would 
ensure that Manitoba Hydro would have enough money to compensate 
for damages. It was hoped that the NFA represented a new form of 
partnership.78 

7 5 
Waldram quoting f rom Commission of Inquiry' into Manitoba Hydro , 1979:218. 

7 6 
W . S . Martin, Aikins MacAulay & Thorvaldson,Barristers and Solicitors, Winnipeg, to Mr. I .D. Frost, Attorney General ' s Department, Manitoba. 

Dated November 7, 1977 cited in Commission of Inquiry into Manitoba Hydro, 1979. 

77 
Mr. K.B. Young, current legal counsel to the NFC and Dr. C. Gillespie, both advisors to the NFC during the mediation process. Personal 

communicat ion, March 24, 1993. 

7 8 Ibid. 
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In 1979, the Commission of Inquiry into Manitoba Hydro 
(1979:220) concluded with respect to the negotiation of the NFA 
that ; 

"Government and Hydro adopted a stance toward the native communities and the NFC 
of confrontation, hostility and procrastination with, on more than one occasion, a lack 
of frankness." 

An internal DIAND document trenchantly reveals Canada's views 
of the Agreement; 

"File review indicates that the Federal negotiators viewed the Agreement as having 
considerable political merit. In their view it required a "minimum of contractual 
obligations" on Canada, encompassing: "several desirable, but discretionary, activities 
... in both agreements ... most, in not all, of the (department's) roles under the 
following articles are entirely discretionary, article 5, 9, 12, 15, 18, 19, 20, and 21, 
and that reductions: "in governmental expenditures ... will result from the ... 
agreement. As a prime example ... Article 6 ... confers a benefit on the Department 
since 50% of the costs can be recovered from Manitoba Hydro ... Another prime 
example .. occurs under Article 21 on remedial works. "79 (emphasis added) 

Evidence that Canada was acutely aware that the NFC and First 
Nations were not comfortable with the NFA appears in an internal 
DIAND document as follows; 

"The two Agreements (i.e. NFA and Economic Development 
Agreement) were initially negotiated and subsequently mediated under severe 
political, economic, and time constraints. In an effort to conclude resolution, the 
parties signed two documents which were in effect little more than mediated 
"agreements-in-principle" to continue to negotiate. The pressures under which the 

Agreements were negotiated and mediated, the inherent complexity of some of the 
provisions, and the fact that negotiation and mediation are processes of compromise, 
resulted in several articles and provisions which are open to widely varying 
interpretations. "80 

"Canada's contribution to the Neyanun Development Corporation under the related 
Economic Development Agreement was a means of inducing the five Bands to sign the 
Northern Flood Agreement. Manitoba's contribution was a means of providing funds 
to the Indian people for the negotiation costs in lieu of a direct reimbursement. It was 
believed that without this extra inducement the Bands would not have signed the 
Agreement. "81 (emphasis added) 

Later, an independent assessment of the NFA commissioned by 
DIAND reported that (The Task Force on Program Review, 1986:244); 

Manitoba Resource Developmentlmpacts Office, Indian and Inuit Affairs. Status and Issues Respecting Implementation of the Manitoba Northern 
Flood Agreement . No Date. pp. 10 (Quote is verbatim f rom this report). 

8 0 Ibid. , pp. 4-5 . 

8 1 Ibid. , pp. 4 . 

41 



"Manitoba Northern Flood is a good example of what not to do in future resource 
development projects. The Agreement was negotiated too late, did not identify or deal 
with major issues and costs, and failed to establish appropriate responsibilities and 
implementation mechanisms. " 

Some six years after the NFA was signed, the Minister of IAND 
reported to the NFC; 

7 believe that the pressure under which the Agreement was negotiated and 
subsequently mediated, the inherent complexity of its provisions, processes of 
compromise, resulted in an Agreement with several provisions which are ambiguous or 
vague and are consequently open to varying, honest differences of interpretations. 
Some parts are slightly more than an "agreement-in-principle" among the parties. 
Others necessitate continued discussion on the specifics of implementation, since, as 
they stand, they constitute somewhat less than a fully operative Agreement. "®2 

4.5 Agreement in Principle and Ratification 

The NFA was initialled on July 31, 1977 and signed on December 
17, 1977 by all four parties. Ratification by all parties was 
completed by March 15, 1978.83 

4.6 The Agreement - What it Provides 

The benefits and measures in the NFA are described in 25 
Articles and 8 Schedules. Essentially, the Agreement legally 
obligates the Parties to: 

* compensate the First Nations for consenting to an easement 
in favour of Hydro by providing new Reserve lands at a ratio 
of no less than 4:1 and grant exclusive use of other Crown 
lands in the areas traditionally utilized by the First 
Nations. 

* undertake remedial measures in terms of navigation, water 
quality, cemeteries, cultural objects, shorelines, community 
infrastructure, and recreation. 

* compensate for all damages and fund mitigation programs in 
respect of natural resource harvesting activities (fishing, 
hunting and trapping). 

Honourab le J .C . Munroe, Minister of I A N D to Chief R. Spcnce, President. NFC. Dated February 1. 1983. 

83 
Province of Manitoba (Order-In-Council No. 1286/77, December 14, 1977); Manitoba Hydro (signing of NFA on December 17, 1977); Federal 

Gove rnmen t - (Order- ln-Council P .C. 1978-594, March 2, 1978);and NFC First Nations (referendum, overall majority of 6 5 * . March 15, 1978 as per Report of 
the Steering Committee. Official count of results of referendum. March 16, 1978 ). 
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* fund and implement locally developed community plans and 
engage into joint planning to improve the physical, social and 
economic conditions in the communities. 

* ensure maximum employment of First Nations people in 
Project related jobs. 

* coordinate and conduct on-going environmental monitoring. 

* include NFA First Nations in wildlife management decisions 
and grant the First Nations first priority to all wildlife 
resources. 

* creation of NFA implementation institutions: Wildlife 
Advisory and Planning Board; Community Liaison Committee; and 
Employment Task Force. 

Key elements of the NFA include: 

* guarantee that benefits derived from the Agreement will not 
result in diminishment of normal funding by either Canada or 
Manitoba (Article 2.4). 

* further affirmation and protection of Treaty 5 rights in 
respect of navigation and wildlife (Article 5 and 15). 

* commitment by Canada and Manitoba to ensure that the 
Agreement is implemented in full (Article 2.1). 

* a reverse onus clause placing responsibility on Manitoba 
Hydro to prove their Project did not cause damage (Article 
23.2) . 

* the NFA favours mitigation or remedial measures over cash 
payments in recognition of the lasting beneficial effect of 
such on the viability of the communities, but provides for 
monetary redress where mitigation/remedial efforts are not 
feasible or fail (Article 24.8). 

* the Agreement has no sunset clause, being in effect for the 
life of the Project (Article 25.1). 

* an arbitration agreement for dispute settlement where the 
Arbitrator has broad authority and power to make awards 
capable of implementation and to order just remedies for any 
and all adverse effects and which makes the other Parties 
responsible for all reasonable costs incurred by First Nation 
individuals, Bands, organizations in preparing and advances 
their claims (Articles 24.6 and 24.35). 

* an arbitration clause giving the Arbitrator the power to 
hear any claim relating to matters of damage or impact 
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directly or indirectly attributable to the Project and matters 
concerning the failure of one or any party to comply with or 
give effect to any provision of the NFA (Article 24.7). 

4.7 Responsibilities of the Parties 

As a signatory to the NFA, the NFC is a "Party" to the 
Agreement and has a primary role to ensure implementation on behalf 
of its constituent First Nations. Initial drafts of the NFA 
included funding provisions for the NFC to perform this role, 
however, this provision was removed from the final Agreement. 
There was an understanding among the NFC, Canada and Manitoba that 
a separate Federal-Provincial agreement to fund the NFC would be 
negotiated. As will be described in further detail in Section 6.2, 
this promise was never fulfilled.84 

Primary overall responsibility for implementation of the NFA 
rests with Canada and Manitoba pursuant to Article 2.1 which 
states; 

Upon ratification, Canada and Manitoba shall take such steps as are 
necessary to give effect to all of the provisions of this Agreement. 

Although the NFA was signed by the Minister of I AND, 
implementation was to be effected by the Departments of Indian 
Affairs and Northern Development, Environment, Health and Welfare, 
and Transport.85 

NFA obligations and responsibilities have been recognized, at 
least on paper, by Canada as revealed in an internal DIAND document 
which states; 

"The principle obligation of Canada under the Northern Flood Agreement was to ensure 
the implementation of the Agreement by the Province and Manitoba Hydro, by virtue 
of DIAND's political trust responsibility.1,86 

Manitoba Hydro is responsible for compensating for adverse 
effects of the Project and remedial and mitigatory works. Also, 
Hydro has primary responsibility for consultation with and 
reporting to the NFA communities regarding operation of their 
existing Project and new or additional projects. 

Manitoba Resource Developmentlmpacts Office, Indian and Inuit Affairs. Status and Issues Respecting Implementation of the Manitoba Northern 

Flood Agreement . No Date. pp. 6. 

8 5 Federal Order in Council . P C . 1977-2276. August 6 , 1977. 

8 6 Op.c iL, pp. 8. 

44 



Canada and Manitoba jointly have primary responsibility for 
all aspects of community planning, economic development, 
employment, and environmental monitoring. 

Manitoba has full responsibility for ensuring implementation 
of the land provisions (Articles 3 and 4) and joint responsibility 
with the First Nations for implementation of the wildlife 
management policy provisions of Article 15. 

Canada has full responsibility for ensuring a continuing 
supply of potable water to the communities as per Article 6. 

4.8 Legal Status of the NFA - Contract and Treaty 

The NFC has always maintained that the NFA is a legally 
binding contract. The 1982 Constitution Act and recent Supreme 
Court decisions have further confirmed what the NFA Chiefs have 
always believed; the NFA is a Treaty. 

Internally Canada seems to have recognized that the NFA was a 
legal contract and there is at least a hint of recognition that the 
NFA was something greater than a contract of law as evidenced in 
various statements as follows; 

"Canada had the exclusive constitutional authority to address the Cree rights and 
interests over appropriate components of the land required by the Manitoba Hydro-
Electric Board and the Province for the Hydro Project, by negotiating with the 
proponents a recognition of an easement over these lands and by a program to provide 
for compensation for adverse effects on the five Bands resulting from the Hydro 
Project. "%1 

"The Federal Government's main involvement... stemmed, therefore, from its historical, 
constitutional, interest and its policy of "special responsibility" regarding Indians and 
land reserved for Indians.1,88 

Further evidence of Canada's position on the nature of the NFA 
is reflected in various statements in the Minister of IAND's 1984 
discussion paper (Minister of Indian Affairs and Northern 
Development, 1984: pp. 5, 11, 15, 25, and 99) as follows; 

"The NFA is Canada's second modern comprehensive settlement respecting a major 
provincial hydro-electric resource development involving lands set aside for the use of 
Indian people ..." 

t h e N F A p r o v i d e s "basic rights and benefits to the Indian party... " 

Ibid. , pp .4 . 

Ib id . , p p . 4 . 
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"The communities regard the NFA as a legal and moral contract. " 

"Canada has yet to implement some of its legal obligations under the Agreement. " 
"Under both the NFA (Article 2.1) and Section 35(3) of the Indian Act. DIAND has a 
contractual and statutory obligation to ensure implementation of the Agreement. " 

The NFA exists in order to legitimize the use of Reserve lands 
and to protect Aboriginal and Treaty rights in respect of fishing, 
hunting and trapping. The NFC views the NFA to be a land claims 
agreement within the meaning of Section 35(3) of the Constitution 
Act, 1982. This position is supported by The Public Inquiry into 
the Administration and Justice and Aboriginal People where Chief 
Justice Hamilton and Chief Judge Sinclair reported (Report of the 
Aboriginal Justice Inquiry of Manitoba, 1991:174): 

"We believe the Northern Flood Agreement is a "land claims agreement" within section 
35(31 of the Constitution Act, 1982, and that the rights within the NFA are treaty rights 
within section 35(1). As a treaty, the Northern Flood Agreement must be interpreted 
liberally from the Indian perspective so that its true spirit and intent are honoured." 

The NFA alters the treaty land entitlement provisions of 
Treaty #5 (i.e. Article 3.3 provides that all existing Treaty 
rights will be transferred with the new Reserve lands) , and thus it 
can be construed as an addendum to the Treaty.89 Land claim 
agreements represent a modern form of treaty. Rights acquired 
under the NFA are of the same constitutional nature as treaty 
rights confirmed by Section 35(3) of the Constitution Act, 1982, 
which reads "For greater certainty, in subsection (1) 'treaty 
rights' includes rights that now exist by way of land claims 
agreements or may be so acquired." 

Furthermore, NFA rights are constitutionally protected under 
Sections 25 and 35 of the Constitution Act, 1982, as follows; 

Section 25 reads "The guarantee in this Charter of certain rights and freedoms shall 
not be construed so as to abrogate or derogate from any aboriginal, treaty or other rights or 
freedoms that pertain to aboriginal peoples of Canada including (a) any rights or freedoms that 
have been recognized by the Royal Proclamation of October 7, 1763; and (b) any rights or 
freedoms that now exist by way of land claims agreements or may be so acquired. " 

Section 35(1) reads "The existing aboriginal and treaty rights of the aboriginal 
peoples of Canada are hereby recognized and affirmed. " 

In the past few years the NFC has repeatedly informed Canada 
that it views the NFA to be a treaty. Canada has never formally 
responded to this assertion or made it's position known to the NFC. 
In fact, the only response received from Canada in this regard came 
from the Minister of I AND in 1991 where he stated "In your letter, you quote 
the report of the Aboriginal Justice Inquiry of Manitoba as evidence that the NFA is a treaty. However, 

Mr. K.B. Young, Manitoba Regional Vice Chief, Assembly of First Nations, to Mr. M. McKay, Acting Manager , Northern Flood Agreement, 
Manitoba Department of Northern Affairs . Dated July 12, 1993. 
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the opinions expressed in the report are those of the Inquiry Commissioners. They do not constitute 
a legal interpretation and ruling binding upon the NFA parties.1,90 

The Honourable Tom Siddon, Minister of LAND, to Chief S. Garrioch, NFC. Dated December 20, 1991. 
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5.0 OVERVIEW OF NFA IMPLEMENTATION 

This chapter is organized into three sections which: 1) 
highlight, in chronological order, the major phases of post NFA 
history, 2) describe the magnitude and nature of claims filed under 
the NFA arbitration provisions; and 3) describe the costs of NFA 
implementation. 

5.1 Phases of NFA Implementation 

Post NFA history is organized into four chronological periods 
described as follows; 

1978-1983 - NFA signed but little evidence of any attempt at 
implementation. Period is notable for lack of 
initiative by the Parties to meet their 
obligations. 

1984-1986 - Over 100 claims were filed to draw attention to the 
NFA. Manitoba and Hydro attempt to "buy-out" major 
portions of the Agreement. Canada announces its 
intent to fulfil clear obligations. Concept of 
political approach to implementation is conceived 
by NFA Chiefs. 

1987-1990 - Efforts of the NFC focused upon negotiating a 
comprehensive approach to NFA implementation. 
Product of these negotiations, "Proposed Basis of 
Settlement", rejected by four of NFA First Nations. 
Parallel claims negotiations are protracted and 
adversarial and lead primarily to partial 
implementation of provisions of the Agreement 
pertaining to resource harvesting. 

Post 1990 - Further attempts to negotiate more acceptable 
approaches to comprehensive implementation are 
unsuccessful. For the first time since the 
inception of the NFC, NFA First Nations become 
divided and pursue independent processes to effect 
NFA implementation. 
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5.1.1 Period 1978-1983 

From the outset it seemed to the NFC that the Parties were 
reluctant to implement the Agreement. The NFC put Canada on notice 
as early as 1980 that they were dissatisfied with the lack of NFA 
implementation.91 DIAND was aware that since the signing of the 
Agreement in 1977 only portions of two Articles, Article 2.3-
Ratification and Article 24.1-appointment of an Arbitrator, had 
been implemented.92 

During a 1981 meeting of federal departments on the status of 
Canada's implementation activities, the regional director of DIAND 
stated "As a Federal signatory, DIAND has a responsibility for implementation of the N.F.A., but 
implementation efforts to date have been inadequate in part because of the vagueness of the 
Agreement, and in part because of certain operational difficulties. "" A year later, CanadaestabSshed 
its Manitoba Northern Flood Agreement Office and appointed a senior director "with combined national 
and regional responsibility to ensure that the Bands receive their full entitlements under the NFA.1,94 

The NFC began using the arbitration process as soon as it 
became available in 1980 (i.e. there was no Arbitrator in place for 
the first two years) to confront the pattern of inaction and late 
payment which characterized the response of all three parties. 
Examples of this pattern are evident in the early claims filed by 
the NFC; for example: 

* Canada and Manitoba failed to meet certain costs accruing 
from the ratification process. The NFC filed Claim #2 and 
monies were received some four years later by order of the 
arbitrator in March 1984. 

* the NFC filed Claim #3 in 1980 against Manitoba Hydro 
seeking a penalty payment for delay in the payment of $1.7 
million provided for under Article 22 (Remedial Works) for a 
period of one year. The Arbitrator in late 1981 ordered 
Manitoba Hydro to pay a late penalty payment. 

* the NFC filed Claim #4 in 1980 against Canada for late 
payment to Neyanun Corporation. In late 1981, the Arbitrator 
ordered Canada to pay a late penalty payment. 

* Cross Lake First Nation filed a claim in 1981 against all 
three Parties seeking compensation for lost recreational 

Chief Rodney Spence, Chairman. NFC to H.J. Munroe, Minister, LAND. Dated April 25, 1980. 

92 
Briefing Material on the NFA and the NFC. Prepared by B. Nowicki, A/Nor them Flood Agreement Implementation Off icer , DLAND. Prepared 

for M.Sizeland, Regional Information Advisor, Manitoba Region, DLAND, March 18, 1981. 

9 3 Minutes of November 6, 1981 Meeting (federal departmental representatives in attendance only). Quote by: B.Veinot, Manitoba Regional 
Director General , D I A N D . 
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Program Report 1982-83. DIAND, Manitoba Region. 1983:28. 
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opportunities. After a lengthy arbitration hearing, the 
Arbitrator ordered the parties to conduct an environmental 
impact assessment for purposes of developing mitigatory/ 
remedial measures and as an interim measure ordered Manitoba 
and Hydro to fund the construction of an ice skating arena. 

Articles 24.11 and 24.12 of the NFA Arbitration provisions set 
out time limitations for review of prior claims and filing of new 
claims at four and five years, respectively, from the date of the 
Agreement. By the Fall of 1982, these termination dates were fast 
approaching. In October, 1981, the NFC approach DIAND to request 
that the time limitations for filing of claims be extended. DIAND 
proposed to the other parties that the period for filing claims be 
extended to March, 1988. Discussions led to an informal interim 
agreement to extend the period to April, 1984.95 

In September, 1982, the NFC filed a claim against the three 
Parties seeking core funding for the NFC as an agent for the five 
NFA First Nations. In late 1983 the Arbitrator ruled that payment 
of core funding was a contractual obligation under the Agreement 
and ordered the Parties to share the costs of the NFC equally. 
This decision was appealed by all three parties. The Manitoba 
Court of Appeal ruled that the NFA did not obligate any of the 
parties to fund the NFC. Since this decision, neither Manitoba or 
Manitoba Hydro has funded the NFC, while Canada has provided some 
funding as a "matter of policy". 

Between 1978 and 1983, the NFC received core funding from 
Canada on an ad hoc basis. In the words of the NFA Arbitrator, Pat 
Ferg, "The N.F.C. has had a rather frustrating history, in dealing with Canada, and Manitoba and 
Hydro in terms of obtaining operating monies or core-funding." The material filed before me "indicates 
a long arduous struggle with Canada alone, and successive Ministers of the Department of Indian and 
Northern Affairs (DIAND) to obtain monies to operate effectively. "96 

By the end of 1983, 40 arbitration claims had been filed. Two 
had been dismissed, 4 individual claims97 had been settled, 4 NFC 
claims98 (penalty payments, "date of the agreement" and cost 
awards) had been settled, 2 NFC claims arbitrated in their favour 
had been overturned in the Court of Appeal, and 28 claims remained 
outstanding. 

Manitoba Resource Developmentlmpacts Office, Ind ian and Inuit Affairs, DIAND. "Status and Issues Respecting Implementation of the Manitoba 
Northern Flood Agreements . Not dated. 

Judge P. Ferg, NFA Arbitrator, Claim (T28 Award. Dated September 6, 1983. 

97 
"individual claims" refers to claims filed by persons or small groups perrons who are member* of NFA First Nations for such matters as loss 

or damages to harvesting equipment or docks, or loss of business, or for personal injury/death related to accidents. 

98 
"NFC claims" refers to broader claims filed by all five or individual NFA f irst Nations in association with the NFC or resource harvesting 

organizations such as the fishermen co-op 's or trapping associations in association with the NFC and/or (he First Nation. 
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5.1.2 Period 1984-1986 

The NFC's efforts during the early part of 1984 were focused 
upon preparation of 91 claims in order the meet the revised April, 
1984 filing deadline. Eight claims were filed by Canada, Manitoba 
or Manitoba Hydro to meet this deadline. On March 31, 1984 the 
Arbitrator resigned and was not replaced until March 2, 1986. 

In August, 1984, Manitoba and Manitoba Hydro offered the five 
NFA communities a total of $20.5 million for full and final release 
of all obligations relating to resource harvesting and remedial/ 
mitigatory measures. The amount was offered to settle all past and 
future losses in respect of income and income-in-kind resource 
harvesting losses, loss of recreational and cultural opportunities, 
and cash for the First Nations to design, construct and maintain 
remedial works such as trails, bridges, debris control, safe 
navigation.99 

This offer was rejected by the NFC and individual First 
Nations for several reasons. Although the value of compensation 
for the past had never been determined, nor had the cost of 
mitigation and remedial works or harvesting programs been 
estimated, the quantum was considered unreasonably low. As well, 
the concept of accepting cash was rejected on the grounds that cash 
was not a substitute for loss of lifestyle and the uncertainty of 
the nature and magnitude of future impacts.100 As the Executive 
D i r e c t o r of t h e N F C p u t it, "The people in the five Bands after a period of examination 
and discussion rejected the offers by Manitoba/Hydro. It was an offer that if it had been accepted by 
the Bands would have had the effect of destroying the Northern Flood Agreement. "101 

Rejected by the NFC, Manitoba and Hydro continued to pursue a 
settlement with Cross Lake during the period late 1984 and early 
1985. The Cross Lake offer was similar to the five-Band offer 
noted above, with the exception that Manitoba Hydro offered the 
First Nation a lump sum cash payment in lieu of constructing a weir 
as obligated under Article 10.2, proposed transferring the reverse 
onus clause onto Cross Lake, and proposed a five-year moratorium on 
filing of resource related claims.102 Cross Lake also eventually 
rejected the Manitoba/Hydro offer. 

"Mani toba/Mani tobaHydro Proposal for Settlement of All Resource Related Claims under the Northern Flood Agreement ." Delivered at meeting 
in Thompson July 25th and 26th, 1984. 

100 
Speech by Chief Walter Apetagonon behalf of the NFC to Provincial Cabinet Members on August 14, 1984 and Memorandum f rom J. Keeper, 

N F C Director to NFC Board of Directors, August 22, 1984. 

1 0 1 J. Keeper, NFC Executive Director 's Report. February 4, 1987. 

1 0 2 Manitoba and Manitoba Hydro. "Northern Rood Agreement Settlement Offers" addressed to Chief W. Monias, Cross Lake Band of Indians. 
Dated N o v e m b e r 2 3 , 1984 and January 8, 1985. 
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Also in August of 1984, Canada advised the NFC that it had 
developed a five year plan to implement the NFA and given a mandate 
to certain federal departments to: 1) expedite fulfilment of 
Canada's clear legal obligations; 2) work with the proponents, 
Manitoba Hydro and Manitoba, to facilitate their respective NFA 
obligations; and 3) encourage the proponents to ensure maximum 
employment and economic development opportunities accrue to the NFA 
Bands from the new Limestone and Conawapa hydro projects. 

Expedition of Canada's obligations included a package for 
potable water and sewage disposal systems for each NFA community; 
funds for each community to hire a local planning officer; 
implementation of the Study Board environmental recommendations; 
continuance of a mercury monitoring program; encouragement of 
Manitoba to transfer the exchange lands; and continued financial 
support to the NFC. The package also indicated that Canada was to 
establish a federal interdepartmental committee with a presence in 
both Ottawa and Manitoba for policy and operational management of 
federal NFA activities.103 

Steps initiated by Canada in 1984 in regard to Article 6 
(potable water supply) obligations resulted in completion of 
feasibility and design studies by 1986. In anticipation of the 
construction phase, in 1986 the NFA Chiefs created the Northern 
Flood Committee Reconstruction Authority, a non-profit corporation, 
to manage the detailed design and construction of all sewer and 
water works on the Reserves. 

The NFC viewed Canada's initiatives and Manitoba/Hydro's offer 
as an indication that the Parties were finally serious about NFA 
implementation. Political negotiation of NFA implementation as an 
alternate to the slow moving claim-by-claim efforts of the past was 
contemplated by the NFC Chiefs. At a meeting in December, 1984, 
the NFC Board asked the Minister of IAND to help them achieve more 
effective implementation. DIAND provided funding for meetings and 
workshops at the Band level. The result of these community 
meetings was a decision by the Bands to approach the political 
leaders with a plan for more effective implementation.104 

In January, 1985, the NFC formally requested the Minister to 
"take the lead role in proposing negotiations with the other parties in order to make the implementation 
of the Northern Flood Agreement effective without giving away our rights under that Agreement. 1,105 

(emphasis added) 

In February, 1986, the NFC convened a general meeting of 
chiefs, councillors, elders and advisors in Thompson, Manitoba. 

T h e Honourab l e D . C . Frith, Minister of I A N D to the Executive Director , N F C and Provincial Ministers. Dated Augus t 4 , 1984. 

J. Keeper , N F C Executive Director ' s Report. February 4 , 1987. 

Speech to Honourab le D. Crombie , Minister of LAND delivered by the NFC. Dated January 21 , 1985. 
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The two day meeting was addressed by many local people, and by 
Chief Billy Diamond of the James Bay Cree. This meeting was 
organized by and attended by a consulting firm owned by E.E. Hobbs, 
former Director of Economic Development, DIAND, and a 
representative for Mr. Jean Chretien, who had been retained by the 
NFC as their chief negotiator. The purpose of the meeting was to 
revitalize or activate a political negotiation process to effect a 
comprehensive approach to NFA implementation.106 

At the conclusion of the Thompson meeting, after much debate, 
the assembly voted to attempt to effect implementation by obtaining 
from the other NFA Parties a substantial amount of money to be 
deployed by the NFC to effect compensation and mitigation. It was 
proposed that each party would be asked to name a senior 
negotiator, and that Jean Chretien and his colleges in the Ottawa 
based law firm of Lang, Michener, Lash, Johnston would organize the 
NFC approach. This entire effort did not really get underway until 
well into 1987 when negotiating funding was secured for the NFC.107 
However, by April, 1986, working with existing funds the NFC had 
developed negotiating principles, a structure for negotiations, 
financing requirements, and a specific agenda outlining key 
implementation requirements. Effective implementation was to "provide 
for the reaffirmation and further definition of Band entitlements flowing from this historic, binding 
contract among the NFC, Canada, Manitoba, and Hydro. "108 In entering into the 
political negotiation process, the objective of the NFC was to get 
common commitment among the Parties in meeting NFA obligations on 
a continuing basis. 

By 1986, 146 Arbitration claims had been filed as follows: 72 
claims (50%) by the NFC; 66 individual claims (45%); 8 claims (5%) 
by the other Parties against each other, i.e. Canada (6 claims), 
Manitoba (1 claim), and Manitoba Hydro (1 claim). Approximately 
95% of the individual claims, and 21% of the NFC claims were 
settled at the close of 1986. 

An independent review of DIAND's programs completed in 1986 
found that "This agreement (NFA! failed to address adequately such major issues as extent of 
damage, compensatory costs, and responsibilities of the various parties to the agreement. Many of the 
specific obligations had not been met eight years after the agreement was signed. For example, only 
149 of out 47,000 acres of land had been transferred to the Bands; about 4 million acres had been 
selected by the Bands for exclusive use under the hold area provisions of the NFA (Article 4) but no 
five-year permits had been approved b y Manitoba; Indian participation in the estimated 16,200 person-
years of Project related employment had been minimal; and Canada's assurance of continued. 

106 
per David Young, Hildebrandt Young and Associates, Ltd. Winnipeg. Personal communication on July 21 , 1993. Mr. Young was one of the 

•dvisora present at the Thompson meeting. 

107 
Ibid. 

18*2 
Letter f rom Five NFA Chiefs and NFC to HonourableD.Crombie , Minister of LAND. Dated April 15, 1986. 
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undiminished service, pursuant to NFA Article 2.4, had not been met".m Furthermore, 
DIAND had estimated the total cost of NFA implementation in the 
order of $340-550 million with Canada's share estimated at $50-$160 
million (Task Force on Program Review, 1986:241-243). 

Of particular concern to the NFA First Nations, eight years 
had passed and none of the exchange lands provided for under 
Article 3 had been transferred as Reserve land. Equally important, 
the Project had been in existence for over a decade and the Parties 
had not performed the environmental and socio-economic monitoring 
necessary to give affect to the NFA (Article 17.5). 

Implementation achievements included a future commitment by 
Canada to fulfil its Article 6 (potable water supply) and Article 
17 (environmental monitoring) obligations. The commercial 
fishermen at Norway House and a group of trappers with traplines at 
Sipiwesk Lake were successful in negotiating compensation for past 
damages and interim mitigation programs pursuant to Article 19.1,0 
An agreement between the NFC, Canada, and Manitoba Hydro provided 
for advancement of $5 million in order that the NFA First Nations 
could upgrade housing to accept connection to the sewer and water 
systems being constructed in the following year. Manitoba Hydro 
allocated this advancement by way of credit to various resource 
harvesting, recreation, culture, and remedial works claims. 

5.1.3 Period 1987-1990 

During the period from 1987 onward, negotiation of NFA 
implementation was characterized by dual processes: 1) 
negotiation and/or arbitration of certain claims; and, 2) political 
negotiations, hereinafter termed "global negotiations", towards 
effecting more comprehensive NFA implementation. 

Claim Negotiation Process 

A provision of the Arbitration clause provides that all 
reasonable costs of an NFA claimant to advance and negotiate a 
claim are to be paid by the respondent (s) . During the period after 
1987 the claimants vigorously utilized the "cost order" system 
which was, and remains, the only financial option to advance 
claims. Numerous claims which had been dormant since 1984 were 
activated in order to "encourage" the other Parties to negotiate 
implementation. In every case, it was the First Nation or resource 
harvesting organization which took the initiative to effect 

109 
The Task Force found that internal DIAND reports showed that between 1977-1983,NFA Bands had received $10 ,700per capita, while other 

Manitoba Bands received $26 ,100pe r capita in normal program benefits. 

Sipiwesk Lake (located north of Cross Lake) was impounded by the Kelsey Generating Station constructed by Manitoba Hydro prior to the 
Churchil l /Nelson River Project. A full and final settlement was negotiated in 1985. 
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implementation by the claims process. The claims driven process 
was characterized by lengthy and often adversarial discussions. 
Negotiating sessions characteristically involved each First Nation, 
Manitoba and Manitoba Hydro with an array of legal and technical 
advisors hired or seconded by each party. Although this process 
was tedious, the results were more satisfying and yielded real 
benefits to the NFA communities. 

Partial implementation of Article 19 (trapping and fishing) 
and Article 15 (Wildlife Policy) was achieved during this period. 
Protracted negotiations between commercial111 fishermen and 
trappers and Manitoba and Manitoba Hydro resulted in settlements 
which addressed compensation for past damages and interim short 
term mitigation and developmental programs. Of the broader 
community based claims for domestic resource harvesting impacts, 
Cross Lake First Nation succeeded after several years of 
negotiations, in resolving the first NFA claim relating to 
community wide losses in respect of domestic harvesting activities. 

The domestic fishing claim negotiated by Cross Lake First 
Nation illustrates the lengthy, but beneficial results of not 
accepting unsubstantiated cash offers provided by the Parties. 
Shortly after being filed in 1984, Manitoba and Manitoba Hydro 
offered to buy-off the claim for a sum of $300,000 in exchange for 
a full and final release for a period of twelve years. This offer 
was rejected and Cross Lake actively pursued their domestic fishing 
claim beginning in mid 1988. A consultant was hired to assist the 
community in quantifying the value of past fishing losses and in 
the development of a mitigation program. The results of this work 
were provided to Manitoba and Manitoba Hydro in late 1988. After 
approximately a year and a half of negotiations, legal documents 
were finalized and cash flowed by the end of 1990. The claim was 
settled for $4.4 million in past damages and $1.6 million for a 
four year mitigation program.112 

Other implementation efforts initiated in the period 1987-1990 
included: 

* Employment of local conservation officers pursuant to 
Article 15.7. 

* Employment of local "Key Communicators" pursuant to 
Article 20. 

Two forms of harvesting activity are prosecuted by the NFA Cree 's : commercial and domestic. Commercial harvesting refers to the harvest 
of species/goods for cash income. Domestic harvesting refers to the harvest of species/goods for personal consumption or use, providing a net benefit in the form 
of income-in-kind. 

112 
"Mani toba/Mani tobaHydro Proposal for Settlement of All Resource Related Claims under the Northern R o o d Agreement . Delivered at meeting 

in Thompson July 25th and 26th, 1984; 'Proposed Cross Lake Domestic Fishery Program, Report 01: Retroactive Compensa t ion 'p repared by Symbion Consultants, 
November , 1988; and Exhibit "A" to Final Arbitrators Order , Cross Lake Claim #110. 
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* Resolution of Nelson House First Nation's claim for 
loss of recreational opportunities pursuant to Article 
12.5.7. 

* Negotiation of an Article 6.1 sub-agreement (potable 
water supply) under which monies announced by Canada in 
1984 flowed. 

* Implementation of the Federal Ecological Monitoring 
Program pursuant to Article 17. 

* Organization of a four party environmental monitoring 
committee known as the Program Advisory Board pursuant to 
Article 17. 

Global Negotiation Process 

Limited progress was made on global negotiations until 1988 
when each of the four NFA parties named senior negotiators. The 
NFC received $2.4 million in negotiating funding from DIAND by way 
of repayable contribution agreements. The NFC was to pay Canada 
back out of monies anticipated to be attached to a comprehensive 
implementation package. 

Intense negotiations between the senior negotiators continued 
over the period 1988 through 1990113 culminating in a draft 
proposal presented by the negotiators entitled Proposed Basis of 
Settlement of Outstanding Claims and Obligations (PBS), dated April 
17, 1990. The stated purpose of the document reads "to outline to the... 
parties a proposed basis for addressing all claims and obligations arising under the NFA of 1977." 
The proposal is conditioned by the statement that the PBS "includes 
amounts of money and quanta of land which go beyond the respective understanding of Hydro, 
Manitoba and Canada of their obligations under the NFA. It should be clearly understood that the 
proposal is not an estimate of the NFA liabilities of each of Canada, Manitoba, and Manitoba Hydro by 
their respective negotiators, nor is it an estimate of the Band's NFA entitlements by the NFC 
negotiator." 

The primary features of the package and the NFC's response to 
this offer are discussed in greater detail in Section 6.7. 
Briefly, the PBS included some $242 million in cash and bonds to be 
paid out over a period of twenty-five years and alternate 
provisions to replace various Article of the NFA. The amounts of 
money offered were to resolve almost all of the 150 or so claims 
filed to that date and to affect a full and final discharge of most 
of the parties NFA obligations. 

During this t ime a number of resource harvesting claims were negotiated, NFA committees such as the WUdlife Advisory Board and Program 
Advisory Board continued to meet, however , global negotiations confused on-going discussions particularly regarding land exchange. Senior global negotiators 
attempted, but failed, to gain agreement f rom the NFC for a moratorium of claims and use of the arbitration process. 
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Eventually, after considerable decision and review, four of 
the five NFA Bands chose not to accept the PBS on the grounds that 
it represented a "buy-out" of the NFA. 

Negotiating costs incurred by the NFC over the period 1986-
1990 were in excess of $5 million, of which at least $4 million was 
paid out to the senior negotiator and consultants. 

5.1.4 Period Post 1990 

The year 1991 was a turning point in the history of the NFC. 
For the first time since its inception in 1974, the NFC no longer 
"spoke with one voice". Acceptance of the PBS by Split Lake First 
Nation resulted in this community terminating it's affiliation with 
the NFC. 

With "globals negotiations" considered to be defunct, the four 
remaining NFA Bands proposed an alternate approach to NFA 
implementation which involved an interim cash payment of $25 
million with allocation of credits to defined NFA Articles and 
Claims. Under this approach monies received in the interim 
agreement would be used by the Bands to implement agreed upon 
obligations. Unlike the "global" settlement package, the NFC 
proposed that the "interim implementation approach (would allow) for risks to be shared 
equally amongst the Parties and Bands, and (would) reduce uncertainty with regard to future liabilities 
and entitlements because there was time and opportunity for the Parties and Bands to: monitor the 
success/failure of the implementation strategy; understand and measure the degree to which a 
particular NFA Article has been implemented; and understand the magnitude of particular obligations 
under the NFA Articles. 1,114 

Manitoba Hydro responded to the NFC $25 million proposal by 
tabling a counter-offer of $22 million to resolve the retroactive 
and future aspects of some 31 individual claims, the majority of 
which were different from the claims identified by the NFC.115 

Canada's response with respect to advances on an interim basis 
w a s "there is no process or obligation or authority to pay advances, (this position) is not meant to 
penalize the four bands that have opted not to proceed with the comprehensive Proposed Basis of 
Settlement. " "...Canada is not prepared to participate in interim settlements before any determination 
as to Canada's potential liability has been made, whether that determination was arrived at by 
negotiations or as a result of a hearing before the Arbitrator. "116 Canada later responded 
that an internal review indicated that "the majority of Canada's monetary 
obligations under the NFA have or are in the process of being fulfilled. Canada is prepared to consider 

C h i e f s . Garrioch, NFC Chairman to Honourable T.Siddon, Minister of LAND; Honourable J. Downey, Provincial Minister of Northern Affairs; 
and J .S . McCallura, Acting Chairman, Manitoba Hydro. Dated February 20, 1991. 

1 1 5 J .S. McCal lum, Chairman, Board of Directors, Manitoba Hydro to NFC Chiefs Ross, Garrioch, Linklater and Saunders. Dated March 26, 

1991. 

1 1 6 D .G . Goodwin, Special Advisor to the Deputy Minister, DIAND. to Chief S.Garrioch, Chairman, NFC. Dated March 18, 1991. 
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providing $3 million in total... on the basis that Canada would receive a full and unconditional release 
of federal obligations under the specified claims.''111 Canada's offer included $1 
million under Article 16 and Schedule E for Band participation in 
federal agency meetings pertaining to NFA community planning 
coordination and $2 million as full and final settlement of federal 
obligations in respect of environmental monitoring per Article 17. 
Interestingly, only the previous year Canada had offered to buy-out 
all their NFA obligations to the tune of $78.5 million.118 

By mid 1991, Nelson House First Nation independently chose to 
enter into comprehensive negotiations with the other three NFA 
Parties. Costs of this process have been paid directly to the 
First Nation. Nelson House remains a member of the NFC, however, 
they are not active participants in any NFC based decisions. 

A final attempt by the remaining three NFA Band's was 
undertaken in late 1991 to negotiate with Manitoba and Manitoba 
Hydro on land related issues. It was the position of the NFC that 
because exchange lands provided for in Article 3 had never been 
received that Manitoba Hydro had used Reserve land illegally since 
on or about December 16, 1977 and perhaps before that date. The 
NFC First Nations believed Manitoba and/or Hydro should pay 
compensation to the communities for using the land and failing to 
transfer the Article 3 Reserve lands. The Parties could not agree 
on the quantum for settling the Article 3 issue and negotiations 
were abandoned shortly into the new year. 

In 1992, Cross Lake First Nation briefly entertained entering 
a comprehensive negotiation process but later declined. At the 
time of writing York Landing First Nation had recently signed a 
memorandum of understanding with Canada, Manitoba and Manitoba 
Hydro to enter into such a process and Nelson House First Nation is 
currently involved in the preparation of a final legal document. 

Since 1990, negotiations regarding specific claims have 
continued with limited success. Negotiations continue to be 
adversarial and lengthy. For example; 

Norway House First Nation activated its community 
trapline claim (filed in 1984) in March, 1989 and tabled 
its position in September, 1989. Initial negotiations 
were terminated during the period 1989-1990 while the 
Parties were involved in global negotiations, and begun 
again in 1991. An agreement in principle was signed in 
February, 1992, preparation of legal documents took 
almost a year, and a final Award of the Arbitrator was 
issued in June, 1993. It is interesting to note that in 

D.K. Goodwin, Special Advisor to Deputy Minister, DIAND, to G. Campbell, A/Executive Director, NFC. (no date, received by NFC on 
September 26. 1991). 

18*2 
Proposed Basis of Settlement of Outstanding Claims and Obligations. April 17, 1990. 
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1984 Manitoba/Manitoba Hydro offered to settle this claim 
in perpetuity for an amount of $0. In 1988 Norway House 
was offered $50,000 for full and final discharge of the 
claim. This claim was finally settled in 1993 for 
$602,000 which included retroactive compensation and 
funds for programs of 3-5 years duration.119 

Cross Lake First Nation activated its community claim for 
loss of sturgeon fish in 1990 tabling a position with the 
other parties in early 1991. After a year of 
unsuccessful negotiations, the matter was heard before 
the Arbitrator during five days of testimony in Cross 
Lake and over a period of two weeks in Winnipeg during 
1992. The hearings closed when the Parties agreed to 
negotiate development of a sturgeon management plan, fund 
a wild food consumption and harvest survey, and provide 
an interim cash settlement to Cross Lake First Nation. 
The first field season of the sturgeon management program 
was carried out in 1993. While terms of reference for 
the consumption and harvest survey have been developed, 
to date the work has not been contracted out. 

Federal funding for both the Article 6 potable water and 
Article 17 environmental monitoring programs expired in 1991. 
Since the demise of global negotiations, the four-party 
environmental monitoring committee has disbanded. At the time of 
writing, sixteen years have passed since the NFA was signed, and 
Reserve lands provided for under Article 3 have still not been 
transferred for the benefit of the First Nations. 

Federal funds for the operation of the NFC declined after 1991 
(see section 6.2 for details), and as of fiscal year 1993/94, 
Canada has refused the fund the NFC at all. 

"Mani toba/Mani tobaHydro Proposal for Settlement of All Resource Related Claims under the Northern Flood Agreement" . Delivered at meeting 
in Thompson July 25th and 26th, 1984; "Proposed Norway House Community Trapline Program Final Report", September, 1989, prepared for Norway House Band 
by Symbion Consultants; Exhibit "A" to Arbitrators Final Orders-Norway House Claim #36 and #31 A. 
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5.2 Overview of Claims 

Lack of implementation and use of the Arbitration process to 
effect implementation is evidenced by the 173 arbitration claims 
filed as of February, 1993. Table 5.1 below, details the number of 
claims filed by claimant(s) and by respondent(s). 

As can be seen, the largest proportion of claims (92%) have 
been filed by the NFC, First Nations and/or commercial harvesting 
groups (50%) or by individual First Nation residents (42%) for loss 
of resource harvesting equipment and/or personal injury/death. The 
balance of claims (8%) have been filed as follows: by Canada (3%) ; 
Manitoba (< 1%); Manitoba Hydro (< 1%) ; and, the Community of South 
Indian Lake and other non-NFA Aboriginal organizations (3%). 

Manitoba Hydro has been named sole respondent on 50% of claims 
filed. The balance of claims have been filed against all three 
Parties (21%), a combination of Canada and Manitoba or Canada and 
Manitoba Hydro (18%), Manitoba and Manitoba Hydro (6%), Canada 
alone (3%) and Canada and Manitoba jointly (<2%). 

In addition to the "numbered" claims filed through the offices 
of the Arbitrator, Manitoba Hydro has processed in excess of 3,000 
claims filed by individuals for loss or damage to equipment, docks, 
cabins, etc. As of March, 1992, Manitoba Hydro has paid out in 
excess of $2 million on these unnumbered claims (Manitoba Hydro, 
1992) . 

TABLE 1: SUMMARY OF NFA CLAIMS 

CLAIMANT Canada 

RESPONDENT(S) 

Manitoba Mb.Hydro Can&Mb. 

Can&Mb 
or 

Can.& MH 
Canada, 
Mb. & MH TOTAL 

NFC/Bands 3 9 19 2 23 31 87 

Individual 0 1 66 0 2 3 72 

Canada 0 1 1 0 4 0 6 

Manitoba 1 0 0 0 0 0 1 

Mb. Hydro 1 0 0 0 0 0 1 

Other 0 0 2 0 2 2 6 

5 11 88 2 31 36 173 
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The nature of claims filed by individual NFA First Nation 
residents and by the NFC alone or in association with one or more 
NFA First Nations or resource harvesting organizations are 
summarized below in Table 5.2. Claims filed by individuals 
regarding equipment damage to boats, motors, skidoos, fishing nets, 
etc. represent the largest proportion of claims filed (35%). A 
majority of these claims were filed during a period when Article 19 
programs for fishing and trapping remained outstanding. Claims 
relating to impacts on resource harvesting activities, loss of 
income and income-in-kind, priority access to resources and 
allocation of resource issues (non-performance on the Parties in 
respect of Article 15 and 19 obligations) are the next most 
numerous form of claim. 

Many of the claims considered most important to the NFC, such 
as performance failures in respect of environmental monitoring, 
land exchange, community planning, domestic fishing and trapping, 
were filed as one claim by all five NFA communities and the NFC 
jointly. Thus, the relative importance of claim type, as reflected 
in total number of claims by category, should not be read into 
Table 5.2. 

TABLE 2: NATURE OF CLAIMS FILED BY NFA COMMUNITIES 

Area of Alleged Non-Performance or Losses # claims filed 

Individual claims for equipment/business loss 56 
Resource harvesting and allocation issues 22 
NFA general implementation/costs/penalties 14 
Individual claims for personal injury/death 12 
Recreation and Culture 10 
Navigation and/or transportation 8 
Remedial and mitigation measures 8 
Land exchange/hold areas 6 
Employment/economic development/planning 5 
Consultation, access to information 5 
Environmental Monitoring 4 
Water quality/mercury 3 
Other Miscellaneous 6 

Total 159 

Generally speaking, resolution of each claim120 has involved 
years of protracted and adversarial negotiation involving 
representatives of each claimant and respondent, all armed with 
legal and technical experts. Once agreement is reached by 
negotiated consent or through the arbitration process, further time 

Claims filed against Manitoba Hydro by individuals tend to be resolved more expediently than any other fo rm of arbitration claim. 
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is spent drafting legal "settlement" documents and fulfilling the 
respondents endless requirements for indemnification and release 
signatures. While absolutely necessary, the NFA claims driven 
arbitration process became and remains a playpen for lawyers and 
consultants. 

5.3 Cost of Implementation to Date 

The NFC does not have an accurate estimate of implementation 
costs to date. Manitoba Hydro is the only party that annually 
provides the NFC with a detailed accounting of expenditures. 

In 1990, Canada, Manitoba and Manitoba Hydro reported NFA 
expenditures in the order of $130.5 million. Although 
unsubstantiated by the NFC, figures below in Table 5.3 provide an 
indication of the magnitude of expenditures121: 

TABLE 3: NFA EXPENDITURES 
(expressed in $000,000) 

Area of Implementation Canada Manitoba Hydro Total 

Land 
Resource Compensation 
Economic Development 
Remedial/Mitigatory Works 
Implementation/Environment 

.260 

.026 
6.165 

46.424 
19.056 

.950 
2.553 
3.025 
4.650 
3.661 

.038 
14.447 
1.140 

26.069 
2.064 

1.248 
17.026 
10.330 
77.143 
24.781 

71.931 14.839 43.758 130.528 

The above expenditures include direct compensation payments to 
individuals and communities; remedial works/mitigatory measures 
provided for under the Agreement and dating back to 1977 (including 
bridges and roads which are of benefit to all Manitoban's); all 
party expenses related to NFA institutions122. They also include 
fees and expenses for NFC and/or NFC community consultants and 
lawyers, fees and expenses for Canada, Manitoba and Manitoba 
Hydro's outside consulting and legal expenses123; the on-going 

Figures reported in "Proposed Basis of Settlement of Outstanding Claims and Obligations" presented by negotiators for Manitoba Hydro , Canada, 
Manitoba, and Northern Flood Committee. April 17, 1990. The NFC has not substantiated the expenditures claimed by the other three Parties. 

122 
i.e. Employment Task Force, Community Liaison Committees, and Wildlife Advisory Board. 

123 
The NFC believes the figures provided by the Parties may also include internal departmental/corporate salaries and expenses related to DIAND s 

Northern R o o d Off ice , Manitoba 's Northern Flood Office, and Manitoba Hydro ' s mitigation depar tment 
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costs of the Arbitrators office124; the total to date cost of sewer 
and water projects; funding to communities to retain consultants to 
prepare community plans; core funding to the NFC; all environmental 
studies by Canada, Manitoba and Manitoba Hydro, for example Federal 
Provincial Mercury Monitoring Agreement and the Federal Ecological 
Monitoring Program; the one-time payment of $3.2 million ($1978) to 
Neyanun Corporation; and the total cost of three bridges made 
necessary by the hydro project by reason of flooding existing 
access, improperly constructing access roads developed by Manitoba 
Hydro for purposes of Project development, or impeding river 
navigation. 

More recently, 1992, Canada reports to have spent $115 million 
on NFA implementation (Report of the Auditor General of Canada, 
1992) . The only infusion of "new" federal money above and beyond 
"normal program funding" under the NFA relates to the $88.5 million 
for the Article 6 sewer and water program, $2.5 million for 
environmental monitoring studies, and NFC core funding during the 
period 1985/86 through 1989/90. Canada's reported expenditures as 
of 1992 may also include the value of loans provided to the NFC in 
respect of global negotiations and cash payments in respect of the 
resolution of a global settlement with Split Lake First Nation. 

The balance of expenditures has come from regular regional 
budgets, and been spent on core funding of the NFC prior to 1986 
and beyond 1990, on-going costs of the Arbitrators office, legal 
and consulting costs of both Canada and the NFC or First Nations 
related to claim negotiation/arbitration. In addition, the NFC is 
of the opinion that Canada's representation of expenditures under 
the NFA includes funding to NFA communities from regular programs 
which are provided to all Manitoba First Nations. 

1 2 4 In recent yeans expenses related to the Arbitrators office has average between $75,OOOand $150 ,000pe r annum. 
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6.0 A LOOK AT KEY NFA IMPLEMENTATION ISSUES 

6.1 Rationale for Choice 

This chapter presents a detailed accounting of what the NFC 
considers major performance failures in respect of the NFA. Every 
provision of the NFA is of extreme importance to the NFC, however, 
certain key areas best illustrate the poor performance record of 
Canada in fulfilling its NFA obligations. The six key issues 
selected for illustration are: 

1) NFC core funding 

2) Land Provisions (Articles 3 & 4) 

3) Community Planning (Article 16 & Schedule E) 

4) Environmental Monitoring (Article 17) 

5) Provision of Potable Water (Article 6) 

6) Global Negotiations - Attempted Buy-Out of the NFA 



6.2 Core Funding 

The NFC has argued, since the ratification of the NFA, that 
adequate financial support for the NFC, separate from any claim 
a c t i o n , is r e q u i r e d "in order to address the technical, management and legal issues required 
to establish the scope of NFA entitlements and accomplish essential implementation activities.1,125 

Indeed the NFA contemplates two kinds of expenditures in relation 
to the NFC - costs of preparing and advancing claims, and expenses, 
the other expenditures of the NFC attendant upon its activities 
pursuant to implementation of the Agreement. 

The Committee's obligations in respect of implementation arise 
from the Agreement in several ways. As a signatory to the NFA, the 
NFC is a Party to the Agreement and has a primary role on behalf of 
its constituent First Nations to ensure that the Agreement is 
implemented. Specific responsibilities of the NFC include: 

* To ensure that all persons directly or indirectly adversely 
affected by the Project are dealt with fairly and equitably 
(Preamble D). 

* To participate in an annual review of the adequacy of a capital 
fund related to remedial works (Article 12.6). 

* To facilitate and encourage each First Nation to continue to use 
their respective community trapline areas (Article 15.8). 

* To encourage and provide opportunities for First Nation 
residents to benefit from Project related employment 
opportunities (Article 18.5). 

* To negotiate programs which will provide equitable compensation 
for all adverse effects on fishing activities and to encourage 
fishermen in each community to continue to fish (Article 19.4). 

* To establish and participate in an Employment Task Force (Article 
21) . 

The NFC is involved in all aspects of NFA implementation both 
on request of the other Parties and by choice of the First Nations. 
Not only has the NFC office coordinated the efforts of all First 
Nations and persons affected to try and gain the benefits and 
compensation due under the Agreement, it has had to act on behalf 
of the individual NFA First Nations, since due to a number of other 
complex and pressing social, economic and cultural concerns; "The 
Chiefs of the Bands are too busy running their Band affairs to devote much of their time to the daily 
and on-going problems of implementation of the Northern Flood Agreement"126 

NFC Presentation to DIAND. April 22, 1988. Draft . Page 12. 

Final Award on Claim #28 by Patrick D. Ferg, NFA Arbitrator. Dated September 6, 1983. Page 18. 
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4 

Background 

During the negotiation period for the NFA, there had been a 
provision to fund the NFC which was deleted prior to the final 
negotiating session in July, 1977. 

"The particular clause containing the reference to the funding of the Northern Flood 
Committee was taken out of the Northern Flood Agreement at the insistence of the 
negotiator for Canada, Brian Hartley. Brian Hartley promised the Chiefs that the funding 
of the Northern Flood Committee would be made the subject of a separate agreement 
between the Province and Canada after the main Agreement was signed. The Chiefs 
agreed to the position put forth by Canada at that time. Unfortunately, from that time 
to this, there has never been a follow up on the matter of a separate Agreement re: the 
funding of the Northern Flood Committee. "ni 

The only provision that exists in the signed NFA with respect 
to funding relates to the advancement of claims under the 
arbitration process. 

The necessity of the NFC for the effective implementation of 
the NFA has been recognized by the other Parties; the contentious 
issue, however, has been who, if anyone, is responsible for the 
funding the NFC. Manitoba's position has been as follows; 

"Manitoba realizes that for agreement implementation to be effective that all 4 parties 
must be involved in as many agreement discussions as possible. The Bands, through 
the NFC, must be an equal partner in fulfilling Agreement obligations of all parties. 
Although Manitoba has not provided any funding to the NFC since its incorporation, the 
fundamental principle guiding that decision was that it was Canada's trustee 
responsibility to provide assistance to the Bands to set up an advocacy structure for 
them to reach their goals related to the Project and Agreement. "m (emphasis 
added) 

Manitoba Hydro's position has been as follows; 

"Manitoba Hydro is prepared to provide funding on a project basis, such as was 
provided for the four party consultation meetings ... Manitoba Hydro is also willing to 
provide engineering and technical advice as may be required. Manitoba Hydro is not 
prepared to share your costs of providing assistance to the Northern Flood 
Committee. "129 

I . Keeper, Executive Director, N F C . Draf t letter dated March 27, 1985. N o addressee. Copied to NFA Implementation Offices, C. Gillespie 
legal counsel and K. Young, legal counsel. 

128 
R. McBiyde, Deputy Minister, Department of Northern Affairs, to B. Veinot, Acting Regional Director General, DLAND, Winnipeg. Dated 

June 29. 1982. 

C. Goodwin, Executive Officer , Corporate Operations, Manitoba Hydro , to B. Veinot, Acting Regional Director General, DLAND, Winnipeg. 
Dated June 24, 1982. 
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Canada's position has been that the NFC is necessary to effect 
implementation, however, the NFA does not expressly create an 
obligation to fund the NFC. Canada has maintained that they are 
willing to pay a portion of the NFC's expenses, but since the very 
existence of the NFC is considered an adverse effect of the 
Project, the proponents should be primarily responsible for funding 
the organization.130 

Immediately following ratification of the Agreement in 1978 
Canada's response, through the then Minister of IAND, H. Faulkner, 
to the NFC's request for direct financial support was initially to 
state that funding could not be provided because: 1) it was 
alleged that there had been an agreement between the NFC and the 
former Minister of I AND that funding would terminate after a 
transition period of approximately six months; and 2) budgetary 
constraints of the department did not permit the funding to 
continue.131 Subsequently, and for the next few years, DIAND did 
provide some limited funding to the five NFA First Nations, for 
example, a total of $150,000 during fiscal year 1978-79. It was 
indicated that "each Band would be free to contribute funds to the Committee or utilize the 
funds directly as long as they were used for implementation of the Agreement.1,132 Later, 
"DIAND indicated that it was prepared to provide $73,600 to the five Bands for 1979/80 fiscal year 
to assist the Bands in the implementation process, provided that an acceptable accounting for the funds 
for the 1978/79 fiscal year was submitted.1,133 

Funding of the NFC remained highly problematic through to 1983 
and the First Nations continued to be plagued with the problems 
that accompany inadequate funding. A continuing problem was the 
expenditure of time, energy and money in an effort to secure 
adequate funding. In this regard, it is illustrative to look at 
the financial position of the NFC in the period 1981-1982. 

On July 5, 1980 the NFC met with J. Munroe, then Minister of 
IAND, and received commitments for interim funding for an amount of 
$565,000.134 After more than a year, including a period of almost 
eight weeks in which the funds had been present in the Region, the 
NFC finally received a cheque for $130,000 for emergency funding in 
September of 1981135. Many of the activities which were 
contemplated in the 1981 budget had to be completely withdrawn, 

1 3 0 NFA Claim #28. Factum of the Appellant. Suite No. 79/84. Department of Justice, Canada. March, 1984. 

131 

Affidavit of J. Keeper, filed as evidence on Claim #28. March 25, 1983. 
1 3 2 Ibid. 

1 3 3 Ibid. 

134 
R. Spence, Chairman, NFC to Honourable J. Munroe, Minister of IAND. Dated May 19, 1981. 

18*2 
J. Keeper, Executive Director, NFC, to NFA Chiefs. Dated September 16, 1981. 
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causing problems within and between the Bands and in the central 
office of the NFC.136 

Following a four-party meeting in March of 1982 to discuss NFC 
implementation expenses, the NFC submitted a proposal and workplan, 
summarizing the Committee's organization, functional, and legal and 
technical support requirements, to DIAND for "immediate action pending further 
discussions with the other parties concerning cost s h a r i n g . A budget totalling 
$868,657, not including accumulated deficit, was approved by DIAND. 
A Contribution Agreement for $500,000 was signed in April of 1982, 
while the balance was to be obtained by special appropriation.138 
Three months later Canada advised the NFC that the additional 
funding to meet the previously approved annual budget would not be 
forthcoming.139 

Claim #28 

On September 16, 1982 the NFC filed Claim 28 against the other 
three Parties, in which the claimants sought: (a) an order 
directing that the respondents, or any of them, make financial 
payments to the NFC; (b) an order directing that the respondents, 
or any of them, make financial payments to the NFC in trust for the 
claimant Bands; (c) an order directing that the respondents, 
Manitoba and Manitoba Hydro make financial payments to the NFC in 
trust for the Government of Canada, if and to the extent that the 
same is appropriate; (d) any, or any further order as the 
Arbitrator may deem appropriate; and (e) an order requiring the 
respondents to pay the Claimants' costs of preparing and advancing 
the Claim.140 

In particular, Claim #28 was advanced by the NFC in an effort 
to secure adequate funding to meet their obligations with respect 
to "(i) providing, maintaining and paying the overhead expenses of suitable offices; (ii) employing and 
training suitable staff; (Hi) maintaining records; (iv) paying travel and related expenses; and (v) paying 
for technical and general legal advice and assistance. "141 

Although DIAND had been providing some funding to the NFC, 
Canada was initially named as a respondent by the NFC to Claim 28, 

' P resen t Financial Position of the N F C - Undated (1981). 

Affidavit of J. Keeper. Claim #28. March 25, 1983. 

Contribution Agreement between Canada and the NFC. April 30, 1982. 

Op.cit . 

NFA Claim 12. Points of Claim. September 16, 1982. 

Ibid. 

136 

137 

138 

139 

140 
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b e c a u s e "it was legally impossible for Canada to be implicitly left out of Claim 28 without the 
agreement of the province and Hydro, which agreement was plainly not forthcoming. 1,142 It w a s 
noted in the Points of Claim that those financial resources which 
had been made available to the claimants had been provided by 
Canada and that Canada had adopted the position that it would not 
provide adequate resources to the claimants in respect of the 
matters identified in the claim unless there was "prior agreement by the 
Government of Manitoba and the Manitoba Hydro Electric Board as to the apportionment between the 
respondents of the said financial resources.1,143 Both Manitoba and Manitoba Hydro 
had consistently refused to provide any 'core funding' to the NFC. 

In their Points of Defense to Claim 28, both Manitoba and 
Manitoba Hydro denied that they had any liability attributable to 
the NFA with regard to financial payments to the NFC. They also 
stated that they had offered to provide technical and consulting 
advice to the NFC. Manitoba further argued that if financial 
payments were an obligation under the NFA, which was denied, such 
obligation would be that of Canada.144 

Canada's Points of Defense noted that it too had offered to 
provide technical and consulting advice to the NFC. In addition, 
it had provided approximately $3.2 million as funding support to 
the NFC since its inception as a matter of policy, and further that 
these resources were the maximum available to it under these policy 
considerations. Canada further stated that it had attempted to 
obtain the cooperation of Manitoba and Manitoba Hydro in providing 
resources to the NFC and that if any obligation existed under the 
NFA to make payments to the NFC this obligation was one to be borne 
by the proponents Manitoba and Manitoba Hydro. Canada's 
responsibility under the NFA was "limited to one of facilitation, and the provision of 
opportunities and coordination of these programs to the five Northern Flood Agreement 
communities.1,145 

In the original points of claim, the NFC named Canada as a 
respondent. However, Canada approached the NFC the day before the 
Arbitration hearing with an offer of $500,000 over the next two 
years (reflecting one-third of the funding level required by the 
NFC) in exchange for being dropped as a respondent. On the first 
day of the hearing legal counsel for the NFC notified the 
Arbitrator that the issue of Canada's liability was not at 
issue.146 

C. Gillespie, legal counsel to NFC, to J. Keeper, Executive Director, NFC. Dated July 12, 1984. 

Op.cit . 

Claim #28 Points of Defense. Manitoba, November 23, 1982 and Manitoba Hydro , March 24, 1983. 

Claim #28. Points of Defense. Canada, December 9, 1982. 

Dr . Collin Gillespie, legal counsel for the NFC in 1983. Personal Communication. March 24, 1993. 

142 

143 

144 

145 
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On the 6th of September, 1983, Judge P. Ferg, then Arbitrator 
of the NFA issued his award on Claim 28, which in part read as 
follows; 

"Based on the evidence / have / can say that firstly there is an absolute necessity solely 
because of that project, for the Bands to have created, and then use, the N.F.C. It is 
essential to their purposes to obtain the benefits due under the Agreement, in all areas, 
and without that Committee / am satisfied the implementation of the Agreement, the 
receipt of those benefits, would not occur, or indeed, only by a long, slow, dragged out 
process... / am satisfied on the evidence / have heard, and filed in this matter, if one 
wanted to emasculate the terms of the Agreement, and deny the benefits of it to those 
entitled, all one would have to do is see that the N.F.C. does not function by denying 
it operating funding or expenses. 1,147 

Judge Ferg further noted; 

7 am led then inexorably to the conclusion that the Claimants are entitled to be 
recompensed for their expenses incurred for the on going, and necessary efforts to 
obtain the benefits provided for in the Agreement. To find otherwise, to do otherwise, 
would be to deny the plain meaning of the words found in the clauses in the Agreement 
of the parties, and would be to deal with the Claimants, who have been and are 
adversely affected, in a manner other than 'fairly and equitably' as preamble 'D' 
provides.1,148 

In assessing the apportionment between the Respondents the 
Arbitrator noted that overall Canada, Manitoba and Manitoba Hydro 
have various and multiple obligations for NFA implementation and 
thus all three parties had an equal obligation to pay NFC core 
funding. The award was appealed by all three Parties (Hydro in 
October, 1983; Manitoba in February, 1984; and Canada in March, 
1984) .149 Seven main points in Canada's appeal were as follows150; 

1) Since the issue of Canada's liability had not been at 
issue, the Arbitrator had exceeded his jurisdiction in 
apportioning a one-third liability onto Canada. 

2) The jurisdiction of the Arbitrator was limited to making 
recommendations with respect to the obligations of Canada and 
it was not contemplated that those recommendations should be 
binding in force. That is, even if there were an express 
obligation to fund the NFC "it is unenforceable against Canada 
since the Arbitrator's powers are limited to recommendations 
with respect to Canada." 

Final Award on Claim #28 by Patrick D. Ferg, NFA Arbitrator. Dated September 6, 1983. 

Manitoba Court of Appeal. Suite No. 329 /83 ,29 /84 and 79/84. Delivered March 20, 1985. 

NFA Claim #28. Factum of the Appellant. Suite No. 79/84. Department of Justice, Canada. March, 1984. 

149 

18*2 
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3) The necessity of the NFC does not create an obligation for 
Canada to financially support it, and any obligation if it 
exists, must be found within the terms of the NFA. 

4) Manitoba and Manitoba Hydro, as proponents of the Project, 
should be responsible for funding the NFC. 

5) Because the Arbitrator had found that the need for the NFC 
was an adverse effect of the Project, Canada pointed to 
Article 24.10 which states that Manitoba Hydro is liable for 
all adverse effects. 

6) The Arbitrator erred in jurisdiction and law in his 
interpretation of the NFA by having ruled only certain 
provisions of the Arbitration instrument and not other NFA 
articles. 

7) The Arbitrator had limited authority to deal with matters 
of government policy, which he exceeded in his award. 

The Manitoba Court of Appeal overturned the Arbitrator's award 
in March of 1985. It found that "the arbitrator erred in law in deciding that an 
analysis of the whole of the agreement leads to a conclusion that funding of the committee is called 
for, whether that conclusion is based on either express or implied terms in the agreement. The 
undoubted broad remedial powers of the arbitrator may not be used to import into the agreement a 
covenant to pay for core funding - a covenant which is not contained in the agreement (and is not to 
be implied)... the agreement, considered as a whole, does not require any of the parties to pay for the 
core funding. In my respectful opinion, the arbitrator has done what he said, in giving his reasons, that 
he should not do, i.e. 'construct' an agreement for the parties. "151 

The Post Claim #28 Era 

As was the case prior to resolution of Claim 28, Canada has 
continued to be the only party which has provided any funding to 
the NFC for purposes other than the preparation and advancement of 
claims. This money has been provided by Canada as a matter of 
policy, rather than as an obligation, and has been tied to specific 
purposes. For example $2.5 million acquired by a treasury board 
submission was provided to the NFC over five years (to 1988/89)I52. 

In 1990 when four of the five NFA First Nations rejected the 
offer deriving from the global negotiation process, access to core 
funding for the NFC became tenuous. Towards the end of 1990 Canada 
notified the NFC that; 

1 5 1 Manitoba Court of Appeal. Suite No'«. 329 /83 ,29 /84 and 79/84. March 20, 1985. 

152 
This level of funding was subsequently extended to include a sixth year. B. Kustia, Regional Director General , D1AND, Winnipeg, to R. 

Howse , N F C . Dated March 30, 1993. 
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"There is no money available for NFC core funding this fiscal year as INAC apparently 
believed that the functions of the NFC would be integrated into the NFA implementation 
process when the Global Settlement was reached." 

"The Cabinet decision on Federal share of the financial settlement was to have been 
made as soon as it was dear that the Bands were into Phase 2. The NFC funding was 
to have been part of this as part of the negotiation costs. As the Bands have not been 
able to finalize a decision on Phase 2, it has not been possible for INAC to take a 
funding submission to Cabinet. Therefore, at this time, there are no INAC funds 
available for the NFC and the Bands for core funding nor for negotiations. Neither is 
there any money available from the Province and Hydro at this time. "153 

Funding levels since the demise of the global negotiations 
process have declined to $300,000 in fiscal year 1991/92, to 
$250,000 in fiscal year 1992/93154, to $0 in fiscal year 1993/94. 
Since 1991, the NFC has not been able to pay the salaries of the 
Implementation Managers in each community; this expense has been 
picked up by each First Nation out of their regular adminstration 
budget. 

In 1991, Canada suggested that the previous five-year funding 
commitment was "to permit the NFC organization to function in parallel to Canada negotiating 
implementation of it's (sic) major obligations under Articles 6, 16, and 17. With the substantive 
fulfilment of those obligations, the need for ongoing NFC core funding for this purpose has 
diminished. "I55 

Having received no funding commitment by October of 1991 for 
fiscal year 1991/92 the NFA First Nations protested In October, 
first by occupying Manitoba Hydro's Jenpeg facility, followed by 
demonstrations in Winnipeg at Manitoba Hydro's main office, DIAND's 
office, and a march to parliament grounds. During the middle of 
the demonstration activity in Winnipeg, a representative from 
DIAND's Winnipeg office hand delivered a cheque to the NFC for 
$300,000 (an amount representing less than a third of what had been 
requested). 

Reasons provided by Canada for no longer funding the NFC have 
varied of the past few years. For example, in 1992 DIAND wrote the 
NFC that; 

"While the NFC's operating plan for 1992-1993 lists some important purposes and 
functions for the organization, it has been made dear that our objective is to achieve 
a comprehensive settlement or settlements with the NFC Bands. / would therefore 
expect that the budget of the NFC will include a major component which assigns staff 

NFA Situation Report. Prepared by J. Keeper, Executive Director, NFC. September 24, 1990. 

This amounts represents less than one-fifth of the budget requested by the NFC. 

R. Stewart, Lands, Revenues and Trusts, DIAND, Winnipeg, to J. Keeper, Executive Director, NFC. Dated April 20 , 1991. 

153 
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and related costs to this objective. This is an area that we would be particularly 
interested in supporting. "156 (emphasis added) 

The NFC responded; 

"In essence, the Senior Assistant Deputy Minister has left a very strong message with 
the Northern Flood Committee that the funding of the Northern Flood Committee's 
activities must be tied very closely to the notion of the remaining bands in the N.F.C. 
buying into (or more appropriately put, selling out through) a global settlement process. 
Notwithstanding this dear expression of their interests and goals your client (i.e. 
DIAND), contrary to its fiduciary obligations, continues to attempt to blackmail our 
clients into accepting a global settlement. "S7 

By 1993, DIAND reported; 

"Given that the bands are more actively involved in implementation and that there is limited 
funding available to achieve this, we are advising that as of April 1, 1993 funding for the 
Winnipeg office will not be provided for the NFC. "158 

"Instead, since the bands have assumed a more active role in implementation, the 
funding available for NFA implementation activities will be provided directly to those 
bands not pursuing comprehensive negotiations. The decision on the role of the NFC 
and the level of financial support required to carry out that role will be left for the bands 
to make. Funding for NFA implementation will be subject to the receipt of submissions 
by the bands and to the availability of funding within the regional budget. "159 

The NFC is of the opinion that Canada is attempting to force 
the communities into signing PBS type settlements first by cutting 
off funds to the NFC thereby destroying the ability of the 
communities to present a unified front, and then providing funds 
directly to individual NFA First Nations which are pursuing global 
type settlements. 

The lack of adequate and secure core funding for the NFC and 
the NFA First Nations in their attempt to have the NFA implemented 
has been further heightened by the documented level of underfunding 
to the NFA First Nations with respect to normal federal program 
delivery. Article 2.4 of the NFA was inserted into the Agreement 
to ensure that normal program dollars flowing to the NFA 
communities would not be diminished by reason of benefits flowing 
from the Agreement. Yet, in December of 1985, an NFC study first 

1 5 6 R. VanLoon, Senior Assistant Deputy Minister, DIAND, Ottawa, to J. Dawkins, Executive Director, NFC. Dated June 4 , 1992. 

157 
V. Savino, Savino & Company, legal counsel to Cross Lake and Norway House First Nation, to S. Restali, Department of Justice, Winnipeg. 

Dated August 4 , 1992. 

18*2 
B. K us tra. Regional Director General. DIAND, Winnipeg, to Board of Directors, NFC. Dated March 16. 1993. 
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established that the NFA First Nations had received less than their 
fair share of DIAND funding over the period 1982/83 to 1984/85. 
This preliminary finding appeared to be corroborated by the Task 
Force on Program Review (1986) which stated that; 

"Internal DIAND reports indicate that from 1977-1983, NFA Bands received $ 10,700 
per capita in benefits, while other Manitoba Bands received $26,100 per capita. " 

From its inception to the present day, the NFC has rarely 
enjoyed any measure of financial security; debt financing has been 
the rule. Funding as usually been late and uncertain, too little 
(eg. in comparison Canada agreed to provide $61.4 million over five 
years for the implementation of the James Bay Agreement160) , and 
often less than the little that was promised. The struggle to 
obtain funding has been part of the long, slow, dragged out process 
envisioned by the Arbitrator in 1983, and a very expensive one at 
that. 

To the extent that money has been provided to the NFC by 
Canada, it seems to have been regarded by Canada as a release from 
its fiduciary responsibility. This position is illustrated in a 
letter from the Regional Director of DIAND in 1990; 

"It is my general understanding, however, that fiduciary principles apply particulary (sic) 
where Indian people are not themselves in a position to make their own decisions and 
negotiate their own interests. " 

"In the NFA context, the 5 NFA Bands negotiated and approved the original agreement 
on their behalf with their own legal and other advisors. In the present negotiations (i. e. 
global), Canada has made substantial sums of money available so the Bands and the 
NFC could, as they have done, develop their own positions and negotiating strategy, 
and retain lawyers and consultants of their choice. " 

"In the long run, this position may be the greatest consequence to the NFC and the 
NFA Bands of the lack of provisions in the NFA for core funding. "161 

1 6 0 Affidavit of J. Keeper. Claim #28. March 25, 1983. 

18*2 
L Jolson, Regional Director General, DIAND, Winnipeg, to E. Scott, Councillor, Cross Lake Band. Dated June 27, 1990. 
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6.3 Land Provisions (Articles 3 & 4) 

In the Cree language, Reserve land is called "iskunikun" or 
"the part that is left". In the early 1970's the thought of giving 
up Reserve land was unthinkable, not only because this is the only 
territory left for First Nation children to inherit, but also 
because the Chiefs of the day did not want to repeat the error made 
in "giving away" homelands when Treaty #5 was signed. The 
importance of land is reflected in the insignia on NFC letterhead 
which says "Our Land and Water is Our Life." 

During negotiations leading up to the NFA, the First Nations 
were reluctant to "give up" Reserve land. As outlined in Chapter 
4, the initial position of the First Nations was not to allow 
Manitoba Hydro the use of Reserve lands. As construction of the 
Project continued it became apparent that Manitoba Hydro was going 
to trespass on Reserve lands with or without the consent of the 
First Nations. During the negotiations from 1974 through 1977 the 
idea of receiving additional Reserve land as compensation for the 
damage that would be done was acceptable. The NFC's bargaining 
position for an exchange of ten acres for every acre flooded 
reflects the significance Cree people attach to their homelands and 
in particular to shoreline areas. It was understood that all 
shorelines would be rendered "damaged" by the Project and thus 
exchange lands were likely to be more remote and less useful. In 
the end, the NFC was only successful in negotiating a 4:1 exchange. 

As said before, the only leverage the NFC had to force the 
signing of the NFA was that Manitoba Hydro required legal 
authorization to use Reserve land. A surrender of Reserve land was 
out of the question, and thus the First Nations only agreed to 
allow Manitoba Hydro the use the land by consenting to an easement 
in their favour. In return for this consent, the Government of 
Manitoba agreed to compensate the First Nations by transferring 
additional Reserve lands and providing exclusive use of other 
Provincial crown lands in order to contribute to the continuing 
viability of our communities. 

Sixteen years have passed since the NFC signed the NFA and 
still Manitoba has not transferred the 20,000 hectares of land the 
First Nations are entitled to receive. During this period both 
Manitoba and Manitoba Hydro and all the citizens of the Province 
have benefitted financially. Consent to the easements was based on 
the explicit understanding the First Nations would be compensated 
in a timely manner. Because the First Nations have not received 
their land entitlements, Manitoba Hydro has in effect trespassed on 
Reserve land. The First Nations have not received one penny in 
compensation nor has the Province of Manitoba been penalized for 
what constitutes an enormous breach of the Agreement. Canada, by 
reason of legal obligation as trustee of Reserve lands and as a 
signatory to the NFA, had and still has a fiduciary obligation to 
ensure that the First Nations receive their land entitlements. The 
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fact that the First Nations have not received their entitlement 
speaks volumes about Canada's performance. 

What the NFA Land Provisions Say 

Article 3. 6 states Each Band shall facilitate, and Canada shall grant to 
Hydro, the easement in the following Reserve lands. Easements lands are 
defined as the land below certain elevations and located adjacent 
to the Nelson, Burntwood and Footprint Rivers and the waterbody of 
Split Lake. Easements were to be legally surveyed and filed in the 
Indian Lands Registry in Ottawa (Articles 3.12.3 and 3.12.4). 

Article 3.1 states; 

Any Band whose Reserve lands are affected shall be compensated by 
Manitoba granting to Her Majesty the Queen in right of Canada, for the 
use and benefit of the affected Band, an area of land equal to not less 
than four (4) acres for every acre of affected lands, free and clear of any 
encumbrances except any such easements in favour of Hydro as are 
provided in Article 3.5. 

Each First Nation was granted the right to select crown lands 
in the area commonly used and enjoyed by the community in the exercise of its 
traditional pursuits, and the land selected shall not necessarily be contiguous with a 
Reserve (Article 3.2). Selected lands were to be transferred by 
Manitoba to Canada so that the said lands will constitute a Reserve, with all the 
rights appurtenant to Reserves occupied by the Bands or any of them at the date of 
this Agreement, including but without limitation, all mineral rights. (Article 3.3) 

Under Article 4 Manitoba agreed to withhold from any other use and 
to set aside for each Band a substantial area of land ("hold area") for a period of 
five years. Each First Nation or member was entitled to select 
specific parcels from within the hold area and Manitoba was to 
grant exclusive use to and transfer regulatory jurisdiction to the 
First Nation for said land. The purpose of Article 4 lands was 
that their use would contribute towards the viability of the 
community including the well-being of any of its members. 



What Should Have Happened 

Preliminary location of severance lines in each Reserve were 
to have determined by Manitoba and shown on maps by August 31, 1977 
(Article 3.7).162 Manitoba was to determine the final location of 
severance lines in all NFA communities; present their location on 
large scale photo maps; and legally survey the severance lines 
within 18 months following the date of NFA ratification (Articles 
3.7, 3.8, 3.12, 3.13). 

Article 3.3 states The Band Council shall be entitled to identify the parcel 
or parcels of land it is prepared to accept in exchange for the affected lands. 
Because the quantum of land to be granted as easement to Manitoba 
Hydro was unknown in 1977 and would not likely be known until 18 
months after the NFA was ratified, the parties were to forthwith make 
every reasonable effort to estimate the approximate quantum of land each Reserve will 
be entitled to receive (Article 3.13). In this way, each First Nation 
could immediately begin land selection with refinements made once 
the final easement surveys were completed. In any event, Article 
3.11 required Manitoba to survey and transfer, at its sole expense, 
all exchange lands agreed to within twelve months of receiving of 
Band Council Resolution. 

With respect to Article 4 Hold Areas it is particularly 
important to note that the only hold area defined in the NFA by map 
and legal description is for Nelson House First Nation. "The issue of 
defining hold areas for the communities was discussed by the parties in the negotiations leading up to 
the signing of the NFA. The NFC took the position that it would be inappropriate for the communities 
to designate hold areas without having an opportunity to obtain professional assistance to ensure that 
the hold areas were selected so as to make a substantial and practical contribution to the resources 
available to each community so as to contribute to the viability of the community. Manitoba agreed 
with this and indicated that there would be no problem in defining and establishing hold areas following 
the signing of the Agreement. The NFC considered the Nelson House hold area in Schedule "H" to be 
an example only as it was not defined on the basis of a comprehensive assessment of the capability 
of land and resources. "163 

What Actually Happened 

Manitoba was to have provided, as soon as was reasonably 
possible, a preliminary estimate of the quantum of exchange land 
the First Nations were entitled to, and to have completed the legal 
surveys of the severance lines, which would precisely determine the 
quantum of exchange land, with 18 months of NFA ratification. The 
NFA was ratified in March, 1978, thus it was expected that Manitoba 
would have completed the surveys by September, 1980. 

The deadline in the NFA was one month following agreement in principle of the Agreement. As discussed in Chapter 4 , the NFA was not 
actually signed by all four parties until December 17, 1977. 

163 
C. Gillespie, legal counsel to NFC, to Hilderman Feir Witty & Associates. Dated September 14, 1982. 
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Manitoba did not in fact conduct the survey work. It was 

Manitoba Hydro that conducted the severance line surveys, having 
completed some, but not all, of the work by 1981. The NFC filed 
Claim #23 in May, 1982 alleging breach of Article 3 provisions and 
in particular alleging the surveys that had been done were 
prejudicial and that the NFA First Nations had still not been told 
the quantum of land they were entitled in exchange.164 The 
Arbitrator ordered Manitoba to complete the severance line surveys 
by December 31, 1983.165 By way of example, the survey of the 
severance line at Cross Lake was not completed until the summer of 
1985. 

Right from the start Manitoba held a restrictive and incorrect 
interpretation of Articles 3 and 4. "The NFC held a workshop on May 29, 1979 
at which the Chiefs decided that the process of working out criteria and guidelines for land exchange 
and hold areas begin immediately. Mr. Joe Keeper, NFC Executive Assistant wrote to R. W. Winstone, 
Chief of Manitoba Crown Lands on May 31, 1979. In the letter Mr. Keeper stated that the Chiefs felt 
that the area within which the Bands would select land exchange (defined as 'the area commonly used 
and enjo yed by the community in the exercise of its traditional pursuits' in Article 3.2 of the NFA) was 
'at least, a description of all the land within the boundaries of their present Registered Trapline area'. 
Mr. Keeper also wrote that the Chiefs see 'the hold area being coterminous with the boundaries of the 
Registered Trapline areas'. The Board of the NFC passed a resolution dated June 7, 1979 which 
confirmed this position. The resolution was also sent to R. W. Winstone. "166 

An entirely different interpretation of Article 3 and 4 was 
taken by Mr. Winstone. A response to the June 7th resolution was 
written only one week later. Manitoba interpreted that the hold 
area shown in Schedule H of the NFA pertaining to Nelson House 
represented the area in which exchange lands could be selected. 
Furthermore, he disagreed that the Registered Trapline Zone for 
each First Nation was the hold area and that hold areas for the 
other four communities must be of a comparable size as that of 
Nelson House. Mr. Winstone tabled criteria for identifying hold 
areas which included: the size of the hold area will not exceed 
ten times the estimated area exchange lands; the configuration of 
hold areas will be such that the length shall not be greater than 
two times its width; boundaries of hold areas will be described 
using existing control points where possible and natural boundaries 
that exist. No ground surveys will be carried out; and finally, 
the bands shall be encouraged to identify only one hold area, 
preferably adjacent to the existing Reserve.167 

Claim #23 "Points of Claim". Dated May 11, 1982. 

Pat Ferg , NFA Arbitrator. Claim #23, Interim Orders 23-2 through 23-6. 

"Cross Lake Claim 43, Retroactive Compensation, DRAFT." Prepared by Hilderman Witty Crosby Hanna & Associates. July, 1993. 

R.W. Winstone, Chief, Provincial Crown Lands, to Mr. J. Keeper, Executive Assistant, NFC. Dated June IS, 1979. 
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The NFC responded to Mr. Winstone that "the relationship between exchange 
lands and hold areas put forward in (his) letter did not exist in the NFA and that the Agreement does 
not limit the size or configuration of hold areas. The NFC also pointed out that, in their resolution, the 
NFC Chiefs did not request exclusive use to the RTL but rather proposed that the boundaries of the RTL 
be considered the land area within which they can select land exchange and exclusive use parcels. On 
October 4, 1979, R.W. Winstone responded... that the relationship between land exchange and hold 
areas described in his letter was not correct.1,168 

Despite the fact that the total quantum of land available for 
exchange was not precisely known, beginning in 1979 the First 
Nations began making preliminary land selections and pursuant to 
Article 3.3 submitted Band Council Resolutions (BCR's) describing 
the location of land selected. The period from 1979 through 1983 
was particularly procedurally frustrating and no Reserve land was 
transferred under the provisions of Article 3. 

The history of early attempts by Cross Lake First Nation to 
acquire exchange lands has recently been researched by a Winnipeg 
consulting firm169 in preparation for claim negotiation/arbitration 
and is illustrative of the difficulties commonly encountered by all 
the NFA First Nations. 

In late 1979 and January of 1980 Cross Lake First Nation 
provided Manitoba with maps and BCR's for three parcels of land 
they wished to have transferred as Reserve land. In January of 
1980 Manitoba responded that one of the parcels selected was a 
burrow pit located within the Lake Winnipeg Interim Water Power 
License area and since Manitoba Hydro paid the Province an annual 
license fee for the use of the barrow pit, Hydro had requested that 
Manitoba not transfer this parcel to the First Nation. Other 
reasons included that Provincial Highways Branch wanted rights of 
way and burrow pits, Manitoba Forest Resources Ltd. complained the 
parcel was within their cutting area, Manitoba telephone noted the 
existence of a microwave tower, and Manitoba Surveys Branch 
commented that the area would be difficult to survey.170 

Cross Lake First Nation revised the boundaries of the three 
selections upon obtaining more detailed maps and resubmitted their 
selection request in February, 1980. Three months later, on May 
15, 1980, Mr. Winstone replied by letter; 

"The three areas your Band identified have since been circulated to all Departments and 
Agencies of Government for clearance. Whereas we have made a concerted effort to 
meet the time requirements set out in Article 3.3 of the Northern Flood Agreement, it 
is not possible to resolve all the land related problems within the three month deadline. 

168 -, Op.ci t . 

1 6 9 Hi lderman Witty Crosby H anna & Associates. Winnipeg, Manitoba. 

1 7 0 R .W. Winstone, Chief of Crown Lands, Manitoba Department of Mines, Natural Resources and Environmental Management, to Chief Ross, 

Cross Lake Band of Indians. Dated January 28, 1980. 
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Therefore, it order to comply with the terms of the Agreement, we must advise that the 
areas identified by the Band at ... are either partially or totally required for public 
purpose...-171 

Some twelve months later, July 15, 1981, Mr. Winstone wrote to 
the Chief of Cross Lake regarding the status of the Bands land 
exchange requests as follows; 

"With regard to land requests made under Article 3 at... it is true that these have 
yet to be fully resolved. However, it should be recognized that there are several 
existing commitments on the lands identified by your Band. Clarification of certain land 
dispositions requires Cabinet review and approval which this office will continue to 
seek."172 

Again on September 1, 1982, Cross Lake First Nation requested 
by BCR that Manitoba survey these land exchange parcels. This time 
the BCR was sent to DIAND for transmittal to the Provincial 
Attorney General. On November 15, 1982, Mr. Winstone wrote to 
DIAND expressing some concerns about one of the sites and reported 
that he would be seeking Cabinet approval to have another site 
surveyed.173 

Five years after the NFA was signed the NFC was finally 
informed by Manitoba the quantity of exchange lands that the 
communities were entitled to.174 As stated previously, the NFA 
does not specify how the NFC communities were to select lands. 
Thus, in 1982 after being approached by the NFC, Canada agreed to 
provide financial assistance for the NFC to retain technical 
expertise. In the Fall of 1982 the NFC commissioned a 
comprehensive Land Exchange and Land Use Study for all five NFA 
First Nations. The purpose of the study was to determine suitable 
land exchange areas and recommend hold areas. Following twelve 
months of community consultation and intensive study, both exchange 
lands and hold areas were identified, only subject to final ground 
inspection. The final report for all five communities was 
transmitted to Manitoba and Canada on October 12, 1983. 

By now some six years had passed since the NFA was ratified, 
the NFC had identified all exchange lands and hold areas, however, 
no exchange lands had been transferred to any First Nation. The 
NFC waited five months for a response to its October 12, 1983 study 
and hearing nothing filed claim #43 on March 6, 1984. 

' 7 ' "Cross Lake Claim 43, Retroactive Compensation, DRAFT." Prepared by Hilderman Witty Crosby Hanna & Associates. July, 1993. 

1 7 2 Ibid. 

1 7 3 Ibid. 

174 
A year later, March of 1983, Manitoba notified Cross Lake FirBt Nation that they had seriously underestimated the quantum of easement land 

and as a result the land exchange entitlement increased f rom 11,720 to 35,321 acres. 
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The basis for Claim #43 includes the following assertions175: 

* Manitoba "failed and refused to respond" to the land exchange 
and hold area proposal; 

* Manitoba "failed and refused to contribute towards the cost of 
the NFC Land Exchange and Land Use Study"; 

* As a result, the First Nations have been "disabled and delayed 
in selecting exchange lands pursuant to Article 3.3, in an 
effective manner or at all"; 

* Manitoba failed to provide estimates of land exchange 
entitlements and to complete the survey of shoreline easements on 
the Reserves; 

* Manitoba provided misleading and inaccurate estimates of the 
quantum of Cross Lake's Article 3 entitlement which resulted in 
additional expense and delay to the NFC and Cross Lake First 
Nation; 

* Manitoba imposed "restrictions to the selection of exchange lands 
which are not permitted by the terms of the Agreement" which caused 
"difficulty, delay and confusion in the selection of exchange 
lands"; 

* Manitoba "failed and refused" to transfer certain selected lands 
in breach of the provisions of Article 3.3 of the Agreement; 

* Manitoba failed to undertake legal surveys of Reserve lands and 
land exchange parcels; 

* Manitoba failed to establish Hold Areas pursuant to Article 4 of 
the NFA. 

A period of two years passed before any further Article 3 and 
4 discussions took place between the NFC, Canada and Manitoba. In 
April 1986, the Province presented a draft discussion paper to the 
NFC which included general principles regarding the selection, 
survey and transfer of Reserve lands and comments and conditions in 
respect of the land selections identified in the NFC's October, 
1983 Land Exchange and Land Use Study. Of the 112 sites selected 
by the five First Nations, the Province indicated that 94% of the 
sites representing 91% of the total acreage selected were available 
for transfer. Seven sites were not available primarily for reasons 
concerning requests by the licensed timber company for access 
roads, transmission line corridor rights of way, and land 
requirements of Manitoba Hydro. Manitoba also recommended 

Claim #43 -Pointa of C la im ' March 6, 1984. 
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consolidation of some parcels and realignment of boundaries to 
accommodate existing and future rights of way.176 

The 1983 Land Exchange Study had recommended that on-site 
reconnaissance of proposed land exchange sites be undertaken to 
confirm site conditions and the suitability of the site for the 
proposed use. Joint NFC/Manitoba on-site inspections of land 
selections occurred in the fall of 1986. Following this, progress 
was negligible. A factor contributing to a delay in action was 
that in the period 1986-1988 the NFC and NFA First Nations 
experienced "significant funding shortages and indicated that they were not able to proceed with 
further action to implement land exchanges as a result.1,177 

Several more years passed without progress when in October, 
1988, an "Article 3 Land Transfer Working Committee" with 
representatives from the NFC, DIAND, and Manitoba was formed to 
work towards implementation of Articles 3 and 4. Once again the 
NFA First Nations prepared BCR's requesting transfer of specified 
land exchange parcels. For example, on October 18, 1988, Cross 
Lake First Nation requested by BCR the transfer of 21 parcels 
totalling approximately 11,445 acres. A letter was received three 
months later on February 10, 1989, from Mr. Rolf Zimmer, an officer 
of DIAND's Native Land Claims branch, responding on behalf of 
Manitoba. Manitoba, he indicated was prepared to transfer 17 of 
the land selections; 5 free and clear of encumbrances; 8 requiring 
designation of shoreline hydro easements; and 4 sites with other 
encumbrances and exclusions for public purposes. Four sites were 
not considered suitable at all for transfer.178 

During the period 1988-1990, global negotiations were on-going 
and resulted in the tabling on October 25, 1989, of a "new" land 
offer to replace the provisions of Articles 3 and 4. Further, it 
proposed replacing the land exchange and hold areas identified to 
date with a combination of several large blocks of new Reserve 
land, primarily in the vicinity of the existing Reserves. 

The global offer stated: "Manitoba proposes an alternative approach to land 
transfer and land use comprising: (a! blocks of Reserve status land near existing Reserves larger than 
those previously selected or available under the NFA. (21 other parcels selected by the Bands to be 
available on a permit or fee simple basis at the Band's option; and (3) negotiation of joint resource 
management regimes for traditional resource use areas including establishment of wildlife harvesting 
priorities, forest harvesting and renewal, and accommodations on mineral developments (an alternative 
for NFA Article 15). "I79 

D. Witty, Hilderman Witty Crosby H anna & Associates, Winnipeg, to Mr. C. Gillespie, Taylor Bntzell McCaf f rey . Dated April 22. 1986. 

"Cross Lake Claim 43 , Retroactive Compensation, DRAFT." Prepared by Hilderman Witty Crosby Hanna & Associates. July, 1993. 

"Proposed Basis of Settlement of Outstanding Claims and Obligations". Presented by Negotiator» for Manitoba Hydro , Canada, Manitoba and 
the Northern Flood Committee. April 17, 1989. 

176 

177 
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With respect to the more remote exchange land selections that 
the NFA First Nations had strategically selected for their resource 
and or cultural importance, the offer stated that "Manitoba will make 
available most of the Bands' earlier selection, but as lands under permit with transfer to fee simple, 
rather than as reserve lands. " "Concurrent with the transfer of fee simple titles to Band controlled 
corporations, Manitoba will undertake to replace any land expropriated in the future with other similar 
lands as an option of the Band in lieu of financial compensation. "18° 

As stated previously, the global offer was rejected by Cross 
Lake, Nelson House, Norway House and York Landing First Nations in 
the late summer of 1990. Some seven years had passed since the NFA 
First Nations had made their 1983 land selections. During this 
time further third party uses had sprung up. For example, sites 
selected by Cross Lake First Nation in 1983, and earlier, for 
Reserve status based upon their potential for timber, quarry and 
mining potential have been subsequently staked or utilized by other 
parties. On February 15, 1993, a new BCR was adopted which 
requested the immediate transfer of 19 parcels and established 
priorities for survey of selected sites.181 

At the time of writing Manitoba still has not transferred any 
exchange lands pursuant to Article 3, Hold Areas have not been 
formally agreed to, the First Nations have not received one penny 
of compensation for performance failure on the part of Manitoba or 
in recognition that Manitoba Hydro and the Province have 
financially benefitted from the use of NFA Reserve lands. 

1 8 0 ib id . 

181 
' C r o s s Lake Claim 43, Retroactive Compensation, DRAFT." Prepared by Hilderman Witty Crosby Hanna & Associates. July, 1993. 
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6.4 Community Planning (Article 16 and Schedule E) 

The NFA provides for community planning on two fronts. First, 
Article 16 calls upon Canada and Manitoba to provide resources to 
each of the five NFA Bands to prepare local plans and then to 
consider and implement any recommendation they deem practical. 
Secondly, Schedule E calls upon all NFA Parties to engage in a 
parallel planning process by jointly co-ordinating their efforts, 
departmental programs, financial resources and administrative 
procedures within an organized framework, to develop community 
plans. 

The purpose of the Schedule E plan is to serve as a policy co-
ordinating instrument, setting forth the best-case community development scenario 
and joint action program for the eradication of mass poverty and mass unemployment 
and the improvement of the physical, social and economic conditions and 
transportation. 

At the time the Agreement was negotiated, the NFA First 
Nations believed that implementation of Article 16 and Schedule E 
would ensure the communities would remain viable despite the 
overwhelming and cumulative impacts of the Project. The Parties 
made a commitment to improve the physical, social and economic 
conditions in the communities. 

Over the past sixteen years Canada has stalled every effort of 
the NFC to effect implementation of the community planning 
provisions. Canada has maintained a restrictive interpretation 
that Article 16 only obligated them to pay for the development of 
a community plan. Clearly, plans are of no value unless there is 
a commitment to implementation. With respect to Schedule E, the 
Parties have not fulfilled their obligation to facilitate, 
coordinate and develop a community planning process to improve 
conditions in the communities. Canada maintains that they still do 
not know the extent of their obligations and has confounded the 
NFC's efforts to seek an interpretation through the arbitration 
process. 

Article 16 community plans, funded by Canada, were completed 
by four communities by 1980 with the fifth being completed in 1983. 
Updates on four of the plans were completed in 1984. Since July, 
1984, Canada has funded a local community planner in each of the 
communities. 

Schedule E is often referred to as the heart of the NFA by the 
NFC. It is considered amongst the most important provisions of the 
Agreement. Since the signing of the Agreement, the meaning and 
obligations of Schedule E have been long debated and never agreed 
upon. The following descriptive chronology of efforts to implement 
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Article 16 and Schedule E during the period 1978-1988 derives from 
a report prepared for the NFC in 1989.182 

The responsibility of initiating the Schedule E process was 
borne solely by the N.F.C. From 1978-1982, Canada and Manitoba's 
participation in implementing Schedule E was restricted to 
responding to several proposals put forth by the N.F.C. Neither 
Manitoba nor Canada played a leading role in initiating the 
implementation of Schedule E. 

As early as April 1978, the N.F.C. hired M. Rehbock to advise 
on the development of an operation concept for the implementation 
of Schedule E. In January, 1979, an implementation structure was 
proposed by the N.F.C. to Canada, Manitoba and Manitoba Hydro for 
their approval. Canada acknowledged the proposal as informational 
only. Manitoba responded it was unable to comment. Manitoba Hydro 
denied any involvement. 

In 1980, the N.F.C. once again renewed its effort and 
commissioned a report on the Development Evaluation of an 
Implementation Process from the Overview Planning Institute. This 
report was submitted to Canada in April, 1980, at which time the 
N.F.C. emphasized that it considered that eleven of the said 
parties' obligations were still unfulfilled. Canada responded to 
the report favourably in October, 1980, confirming its support for 
the NFC's recommendations and agreed to provide financial support 
for one year to hire a Flood Agreement Coordinator. It was not 
until three years later than such a person was actually hired. 

Also, in October of 1980, the NFC formally requested from all 
parties a proposal setting forth each parties' view of the 
organizational, procedural and substantive objects of Schedule E. 
Manitoba responded that once a community development plan had been 
adopted (i.e. an Article 16 plan), that Manitoba, along with 
Canada, would be responsible for implementation. Canada replied 
that it did not have the capacity nor capability to respond. 
Manitoba Hydro once again denied any responsibility. Despite the 
negative responses, the NFC continued its effort and requested by 
letter dated February 2, 1981, that each party submit a proposal 
identifying their respective obligations under Schedule E by 
February 28, 1981. None of the parties respected the deadline. In 
April, Manitoba Hydro reaffirmed its previous position that it need 
not be involved. Canada, replied by suggesting that the draft 
version of Schedule E be reexamined. Manitoba responded in very 
general terms. 

A year later, March 1982, the four parties agreed to the 
formation of a "Ways and Means Committee" to recommend steps for 
the implementation of Schedule E. After meeting over a period of 
five months this committee drafted a implementation proposal which 

18*2 
Northern R o o d Agreement . Status Report on the Implementation of Schedule *E". Prepared by Lang, Michener, Lash, Johnston. June, 1989. 
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called for the formation of a District Planning Board with 
autonomous corporate authority. This proposal was submitted to the 
parties in August and a meeting scheduled for a month later. The 
meeting never occurred, however, Canada provided written response 
in November with a proposal of its own. Manitoba provided no 
formal response at all. 

In November, 1982, a series of meetings between Canada, 
Manitoba and the NFC resulted in agreement that a Northern Flood 
Joint Planning Council be formed to oversee preparation of 
community plans. Although an informal consensus had been reached 
on the Council's mandate, Canada would not agree that this 
organization should have independent legal status with decision 
making power. Approximately a year later, Canada recommended as an 
alternative that a "Working Community of Officials" assess the 
conditions in each NFA community. The NFC viewed this move as 
evidence that Canada had no real commitment to the implementation 
of Schedule E.183 By December, 1983, Canada had a change of heart 
and expressed desire to establish the Northern Flood Joint Planning 
Council on condition that it not acquire independent legal status. 
Manitoba concurred with Canada's view. 

The parties met again in early 1984 as the Schedule E Ad Hoc 
Committee. (This committee worked under the direction of an Action 
Coordinator, Mr. Freeman Compton, by order of the Arbitrator 
pursuant to Claim #38.) Again, the concept of the Joint Planning 
Council was agreed upon, however Canada was not prepared to give 
this organization more than advisory powers. By October, 1985, 
having not come any closer to agreement, the Ad Hoc Committee 
agreed to dissolve itself recognizing that its efforts to formalize 
the four-party/community approach to implementing Schedule E 
yielded no results and that, considering Canada's position, it was 
unlikely that the Joint Planning Council would ever be created. 
From 1986 to 1988, the NFC continued its effort to establish the 
Joint Planning Council but was unsuccessful due to the lack of 
commitment by Canada and Manitoba. 

Mr. Compton summarized his frustration over the lack of 
progress during his two year assignment as follows (Compton, 
1985:23,33); 

"A key issue is that notwithstanding the apparent binding nature of the Northern Flood 
Agreement generally, specific agreements made by the parties in certain articles of the 
Agreement and specific undertakings by the parties in Schedule "E", often there is 
perceived to be a lack of will by the party or parties concerned to meet what would 
seem to be their obvious commitment(s), pending their having further consultation 
and/or seeking further interpretation and clarification of the intent and/or implications 
of specific, often perceived by the other parties as inconsequential, points; and testing 

On January 27, 1983, the NFC and Five Bands filed Arbitration Claim #38 claiming that Canada, Manitoba and Manitoba Hydro had failed 
to work towards development and implementation of community plans as per Article 16 and Schedule E. By December, 1983, negotiations resulted in two Consent 
Orders: appointment of an Action Coordinator funded equally by Canada and Manitoba and three party funding a human resource study. 
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t 
these interpretations etc. on each other over prolonged sparring encounters. Whether 
or not these are ploys or delay tactics, their net effect is the same, frustrating delay. " 

"A combination of ad hocery and a lack of determination by the parties to change it, 
has resulted in the Ad Hoc Committee having dissipated substantial financial resources 
and effort over the past two years to achieve what might have been achieved in much 
less time. The protracted delays in implementing Schedule "E" has taxed the good will 
of the beneficiary Bands of Indian people and their leaders who could not have been 
blamed had they resorted to more forceful means of effectuating the Schedule "E" 
provisions." 

In November of 1990, Norway House First Nation activated Claim 
#38A by bringing a notice of application before the Arbitrator 
requesting an advance payment from the parties for failure to 
implement Article 16 and Schedule E and formal notification that 
the First Nation was developing a proposal for future 
implementation. Monies requested were not ordered by the 
Arbitrator, however, their application spawned yet another 
negotiating process. Canada, through legal counsel, initially 
responded to the request for negotiations as follows; 

"Further to your message of last week this will confirm my clients' instructions to me 
that they are not prepared to negotiate on Claim 38A. It is their wish and desire to 
proceed to arbitration and get an interpretation of the provisions raised in Claim No. 
38A, that being of course Article 16 and Schedule E of the Northern Flood Agreement. 
We see no useful purpose to be served in sitting down and planning a series of 
negotiations when we are at such odds in terms of our interpretation of this important 
section of the Agreement. / therefore wish to advise you that / will be appearing before 
the Arbitrator on our next date ... "184 

Despite Canada's initial refusal to participate in 
negotiations, Manitoba, Manitoba Hydro and Norway House First 
Nation met on January 11, 1991. All in attendance at the meeting 
agreed that Canada's absence severely compromised any effective 
negotiations.185 A second meeting held several weeks later in 
which Canada did attend, the DIAND representative indicated that; 

"Canada believes strongly in a disciplined, vigorous, and planned approach to 'final 
sign-off' of claims. However, with respect to Claim #38A, Canada and the Norway 
House Band are probably miles apart. "186 

C.J . Henderson, Department of Justice, Canada, to Savino and Company, legal counsel to Norway House First Nation re Claim 38A. Dated 

Norway House Claim #38A, Minutes of January 11, 1991 Meeting. 

Norway House Claim #38A, Minutes of January 25, 1991 meeting. 

184 

January 9, 1991. 

185 

1991. 
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At a fourth meeting, Norway House First Nation tabled their 
interpretation of Article 16 and Schedule E by means of presenting 
their existing community plans and providing a five year 
implementation strategy for improving the physical, social, 
economic and transportation conditions in their community. 
Canada's response to the Norway House presentation was twofold; 
DIAND reiterated its desire to have the Arbitrator determine the 
meaning and obligations of Article 16 and Schedule E, and secondly, 
Canada's interpretation was its obligations were; 

"confined to funding support for a one-time community, development planning process. 
As Canada has already provided the financial support for the formulation of community 
development plans it is felt that our obligations have been fulfilled. "1S? 

Needless to say, negotiations were terminated. 

In April 1991, the NFC retained legal counsel to advance Claim 
#38B m on behalf of the four remaining NFA First Nations. Also in 
early 1991, amended points of claim were filed by the NFC lawyer 
and agreed to by Canada and Manitoba. A year was spent developing 
the NFC's case to participate in a hearing before the Arbitrator 
who was requested to determine the scope of the parties obligations 
under Article 16 and Schedule E. This is what Canada had pushed 
for in the previous round of discussions. The NFC argued that the 
NFA is a treaty and therefore liberal interpretation is necessary. 
It was submitted that because the wording in the article and 
schedule are ambiguous, oral evidence must be called to establish 
the NFC's understanding and interpretation of the provisions. To 
this end, counsel for the NFC proposed that community witnesses and 
outside experts would be called to give evidence to the 
Arbitrator.189 

Under the existing cost order for Claim #38B, Canada and 
Manitoba are obligated to pay 50% each of the NFC's reasonable 
costs in preparing and advancing their claim. Canada argued that 
an interpretation of the meaning of the provisions could be 
determined without the assistance of experts and was not prepared 
to pay under the cost order.190 As per a 1986 Memorandum on 
Understanding Re: Retaining of Experts by Counsel, dated October 
14, 1986, which states in the event of an objection by any 
Respondent to the retention of experts by the NFC, the NFC may 
apply to the Arbitrator. On June 30, 1992, evidence and argument 
was heard by the Arbitrator on the issue of whether it was 
necessary for the Arbitrator to hear from expert witnesses in order 

R . N . Stewart, A/Director Lands, Trusts and Revenues, DIAND, to Chief A. Ross, Norway House Indian Band. Dated March 4 , 1991. 

The claim had to be refiled to account for the removal of Split Lake First Nation as a claimant. 

Myers Weinberg Kussin Weinstein Bryk, counsel for the NFC. Claim #38-Brief of the Claimants. June 26, 1992. 
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to determine the scope of the respondents' obligations and whether 
it was reasonable for the NFC to retain experts. In his order 
dated October 26, 1992, the Arbitrator stated; 

"It is necessary in regard to Northern Flood Agreement matters that all parties have 
access to pertinent information and expert advice. If the Respondent will not accept 
the factual assertions made by the Claimants and require the Claimants to bring 
evidence to support their position, it is not for the Respondents to impede the Claimants 
attempts to gather that evidence. The NFA process provides that the Claimants are 
entitled to the opportunity to prove their case, an opportunity that is not to be denied 
because the Claimants are impecunious and lacking the means to gather the necessary 
information. 

"Weighing the Claimant's (NFC) interest in preparing and advancing the Claim with the 
Respondent's (Canada) interest in being fiscally responsible, I must find, on balance, 
in favour of the Claimants in this case. Granted the proposed budget calls for 
expenditure of a significant amount of money ($200,000), but the matters to be 
decided are themselves both complex and potentially far-reaching. / am not prepared 
to make a ruling that in effect prejudges the substantive issues and limits the Claimant's 
case. Based on these considerations, / am prepared to find in favour of the 
Claimants. 

Within two weeks of receiving the Arbitrators ruling, Canada 
filed a notice of appeal in the Manitoba Court of Appeal on the 
grounds that the Arbitrator erred in law in "failing to find that the meaning 
of Article 16 and Schedule E of the Northern Flood Agreement is dear on its face and that no extrinsic 
evidence is required to interpret and define the obligations of the parties thereunder"; "in finding that 
the Respondents (NFC) may retain experts at the expense of the Appellant (Canada) prior to determining 
the obligations of the parties... "; in failing to find that, if extrinsic evidence is necessary to interpret the 
obligation ... that such extrinsic evidence could be provided by the proposed experts... when none of 
the proposed experts participated in negotiations of the Northern Flood Agreement and have no direct 
knowledge as to what was intended by the parties. "193 

Article 24.33 allows any party to apply in writing to the 
Arbitrator (within 30 days) for an amendment or variance of an 
order or award. Article 24.34 states that no appeal from an order 
of the Arbitrator is possible, except as to an issue of law or 
jurisdiction. An appeal to The Manitoba Court of Appeal must be 
made by way of a stated case. The NFC apposed Canada's appeal on 
the grounds that the award is of an interim nature, the Arbitrator 
has neither erred in law or jurisdiction, and the appeal would 
significantly delay their claim. Nevertheless, in an effort to 
facilitate the timeliness of the appeal process, the NFC took the 
initiative of drafting a stated case. On July 15, 1993, nine 
months after the Arbitrators award, Canada announced it was 

1Q1 
NFA Arbitrator Awaixi in the Matter of Claim 38B and the Retaining of Experts. October 26, 1992. 192 ibid. 

1 9 3 Notice of Appeal (Suit No. A1 92-30-00968), Appellant Her Majesty the Queen in Right of Canada as represented by The Minister of Indian 

Affaire and Northern Development. November 6, 1992. 
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dropping it's appeal but now disagrees with the amendments made to 
the points of claim they agreed to two years ago. The matter is to 
be heard at the Arbitrators office in late October, 1993.194 

Mel Myers, Myers Weinberg Kussin Weinslein Bryk, legal counsel to the NFC on Claim #38B. Personal Communicat ion, August 17, 1993. 

90 



6.5 Environmental Monitoring (Article 17) 

As reported earlier, the 1971 Canada-Manitoba Study Agreement 
for Lake Winnipeg and the Churchill Nelson Rivers was a study of 
Project impacts carried out under authority of the Lake Winnipeg, 
Churchill and Nelson Rivers Study Board. In their final summary 
report (1975) , the Study Board published 47 recommendations1'5 

relating to compensation, mitigation, and on-going environmental 
and socio-economic monitoring (Appendix B). Many of the 
recommendations pertaining to compensation and mitigation were 
incorporated into the NFA.196 In recognition of the uncertainty of 
the nature, magnitude and duration of impacts, all Study Board 
recommendations relating to the communities were entrenched in NFA 
Article 17. 

Article 17.1 states; 

Hydro and Canada and Manitoba, severally and jointly, undertake to implement 
such recommendations of the Lake Winnipeg, Churchill and Nelson Rivers Study 
Board Report which affect the communities and which fall within their 
respective or joint jurisdictions. 

The purpose of environmental monitoring of adverse effects 
was, and remains, to provide such information as may be necessary to give effect 
to the NFA (Article 1 7 . 5 ) . 

Of the utmost importance to giving effect to the NFA were the 
Study Board recommendations that (Lake Winnipeg, Churchill and 
Nelson Rivers Study Board, Final Report. 1975); 

* a mechanism be established to deal with social and economic 
issues including monitoring and analysis of on-going social 
and economic changes related to hydro-electric development 
(Recommendation 5c). 

* appropriate government departments and agencies develop and 
implement a long-term coordinated ecological monitoring and 
research program to allow impact evaluation and to assist in 
the on-going management of the affected area (Recommendation 
10) . 

As illustrated in the following chronology of Article 17 
implementation, Canada, Manitoba and Manitoba Hydro failed to 

Of the 47 recommendations made in the final report, 36 are directly pertinent to the five NFA communities. It should be noted that in 1976/77, 
federal/provincial proposals were formulated to coordinate long term environmental monitoring, however, these proposals were never implemented because of the 
signing of the NFA (Environment Canada, 1992:3-1). 

196 
For example, Recommendations 12-15 called for mitigation measures to ensure safe navigation of the waterways. These recommendations are 

addressed in Article 5 of the NFA. NFA Article 15 addresses the mitigation measures called for in Recommendation 17. NFA Article 24, Arbitration, addresses 
Recommendation 4 which called for the establishment of an appeal mechanism. 
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implement the above recommendations. Failure to carry out 
environmental and social monitoring, combined with inadequate pre-
Project baseline data, has resulted in an information vacuum. This 
lack of information has been a primary factor leading to difficult 
and protracted claims negotiations. While compensation and 
implementation of mitigation programs has been negotiated for a 
majority of the resource harvesting claims, many other important 
claims in respect of social and economic impacts, remain 
outstanding. 

The Record 

Routine mercury sampling of commercially caught fish in the 
Burntwood River (diversion channel) in 1977/78 led to the discovery 
of elevated mercury levels. The question of whether the elevated 
mercury levels were Project related was discussed between Manitoba 
and Canada during 1978/79 (Canada-Manitoba Agreement on the Study 
and Monitoring of Mercury in the Churchill River Diversion, Summary 
Report, 1987) . Fisheries and Oceans informed DIAND in late 1980 
that their research indicated elevated mercury levels in fish 
within the Project area. Both DIAND and the NFC were aware that 
research activities were being planned under the auspices of a 
joint federal/provincial mercury monitoring agreement.197 

The NFC's frustration over the lack of involvement by DIAND in 
the design of the mercury monitoring study and lack of recognition 
by both federal and provincial departments of NFA linkages and 
obligations is characterized in correspondence from the NFC to 
DIAND as follows198; 

"With our tetter of September 8, 1980, we raised the following concerns: Because of 
our mutual third-party interest in this study and its results - especially those results 
which, under the Northern Flood Agreement, may give rise to entitlements for 
compensation and/or relief from conditions which may threaten the health, safety or 
well-being of Northern Flood Committee Bands and Band Members • we would 
appreciate hearing from you to what extent the Department of Indian Affairs is 
participating in this study. " <emphasis original) 

"When we did not hear from you for over two months, we assumed that our letter of 
September 8, 1980 - and, in particular, the parts cited above - had aided you with a 
perspective not previously thought of, and that you would be acting on our concerns 
by proposing appropriate changes to the study. Looking at the inter-departmental 
meeting notes of your October 9, 1980 meeting, our concerns were not even 
discussed; nor were the linkages and interface requirements with the Northern Flood 
Agreement examined. Examining the early history of this pending agreement, we note 

197 
R.A. Hale, Chief , Water Planning and Management Branch, Inland Waters Directorate, Western and Northern Region, to J .D . Marshall, 

A/Director , Resource Development Impacts Office, DIAND, Ottawa. Dated December 19, 1980. 

1991. 
Chief R. Spence, President, NFC, to D. Kerfoot, Manager, Community Planning, Indian and Inuit Affairs , D I A N D , Winnipeg. Dated December 

9 , 1980. 
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how marginal Indian Affairs' interest in this study has been - and still is. Nowhere do 
we find in the records available to us that your Department considered the formal 
invitation, extended to it on February 6, 1980, to participate in the design of the 
study." 

"We would have thought that the documented threat of mercury poisoning - repeat 
mercury poisoning - would have triggered within the Department of Indian Affairs an 
instant recognition of the more obvious obligations, in particular the following: 
recognition of the trust responsibility borne by the Minister for the health, safety and 
well-being of those in danger; recognition of the injurable rights created under Articles 
6, 17.4, 18.2 and other provisions of the Northern Flood Agreement." (emphasis 
original) 

"So, in the end, as the native communities who benefit from the Hydro project the 
least, we not only face a new range of totally unexpected, life-threatening impacts but 
with this dismal prospect we also find ourselves forced again to protect our rights, our 
interests and our well-being in our own way because there simply is no reason to 
expect that they will be protected by the proper exercise of your duties and 
responsibilities - even if we naively assumed that, this time around, they would. " 

DIAND was informed by Fisheries and Oceans that research 
suggested a linkage between elevated mercury levels to the 
reservoirs created by the Project. However, the NFC alone filed a 
mercury related claim (Claim #12) in April, 1981 against all three 
other NFA parties. After a week long hearing in June, 1981, the 
NFA Arbitrator ordered Canada199 to implement a comprehensive 
mercury research program incorporating on-going testing of mercury 
levels in all NFA First Nation members; implementation of a public 
education program; determination of pre and post project mercury 
levels, the cause of any increased mercury levels, and remedial or 
mitigatory measures; and training and employment of NFA Band 
members so that they could participate in the studies. 

In partial fulfilment of the Arbitrator's Claim #12 order the 
"Canada-Manitoba Mercury Monitoring Agreement" was signed on March 
10, 1983 and made retroactive to April 1, 1982 .200 It was a four-
year agreement with a total $760,000 budget shared equally between 
Manitoba and Canada. Of particular note, neither DIAND nor the NFC 
were members of the Mercury Agreement steering or technical 
committees. The objectives of the agreement were to further 
investigate mercury levels in water, sediments, and the aquatic 
food chains along the Churchill-Nelson Rivers diversion route, to 
determine the sources of mercury, to research how mercury is 
released and enters the food chain, to assess the significance of 
the findings for future water management activities, and to advise 
the public about the findings. The Final Summary Report states 
(Canada-Manitoba Agreement on the Study and Monitoring of Mercury 
in the Churchill River Diversion, Summary Report, 1987:v). 

Claim #12 - Interim Order by Arbitrator P .Ferg, dated June 29, 1981. 

An agreement had been in draf t stages prior to the Arbitrators award. 

199 
1991. 
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"There is no evidence that man-made sources of mercury are an important source of 
mercury in the Agreement area. The natural levels of mercury found in soil, water, and 
sediment of the Agreement area are not elevated in comparison to the reported levels 
from other non-polluted areas. Yet the mercury levels in fish along the diversion route 
are elevated in comparison to historical levels, to mercury levels in the fish from other 
northern Manitoba lakes, and to the Canadian guidelines for mercury levels in fish for 
human consumption. Mercury levels in the people of South Indian Lake and Nelson 
House (the two native communities located along the diversion route) are generally 
within the normal range of 0-20 parts per billion in blood. However, the occurrence of 
mercury levels above the normal range in some women of child-bearing age in these 
communities is cause for concern, because of the sensitivity of the fetus to mercury 
poisoning. There is no indication that net mercury methylation rates are declining in the 
flooded areas of the lakes along the Churchill River Diversion route. It is estimated that 
it will take decades for the mercury levels in the predatory fish from these lakes to 
return to historical (pre-impoundment) levels." 

Upon release of the Summary Report, the NFC conducted a 
complete review to determine if the Report and findings complied 
with the Interim Order on Claim #12. The NFC acknowledges that the 
Mercury Study was an excellent analysis of all pertinent facts 
about mercury. Unfortunately, the terms of reference were too 
limited and basic information such as an explicit definition that 
elevated mercury levels constituted an "adverse effect" of the 
hydro project, identification of social and economic impacts 
associated with elevated mercury levels in fish, and remedial or 
mitigatory recommendations were lacking.201 These concerns were 
brought to the attention of both the Premier of Manitoba and the 
Minister of I AND.202 

In response to NFC's criticisms of mercury study results, the 
Minister of IAND indicated he was prepared to assist the NFA Bands 
in seeking compensation/mitigation from the project proponents. As 
well, he supported the need for a social impact assessment. He 
indicated that federal officials would shortly discuss with the NFC 
appropriate grounds for advancing Claim #12 .203 To date, the NFC 
has not heard from Canada, nor has any work been done on the claim. 

Further study of mercury was carried out by Canada during the 
period 1987-1992 under the auspices of the Federal Ecological 
Monitoring Program and by Health and Welfare Canada. Canada's 
research has definitively identified a cause and effect linkage 
between the Project and elevated mercury levels, however, research 
on the social and economic implications has not been undertaken. 

File review indicates that a Mercury Task Force with 
representation by the NFC, Canada and Hydro met during the period 

Review of Canada-Manitoba Mercury Study. January, 1988. Prepared by Overview Planning Institute for the NFC. 

N F C Chief« to Premier of Manitoba and Minister of IAND, the Honourable W. McKnight. Dated February 4 , 1988. 

Honourable W. McKnight. Minister IAND, to Chief R. Spence, Chairman, NFC. Dated May 17, 1988. 
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t 
late 1989 through early 1990 for purposes of identifying remedies 
regarding Claim #12. For unknown reasons, none of the mercury 
experts who had participated in the mercury research were members 
of the Task Force. For a brief time the concept of a "mercury 
disability compensation board" was investigated.204 Nothing was 
accomplished as the Mercury Task Force ceased to exist at the same 
time as the demise of global negotiations in early 1990. 

While the filing of Claim #12 resulted in action on the issue 
of mercury monitoring, inaction on environmental and social 
monitoring forced the NFC to file Claim #18 in December, 1981. 
Claim #18 alleged that the Parties failed to implement the Study 
Board recommendations and, in particular, recommendations 5c and 
10. 

In response to the claim, the NFA Parties formed an ad hoc 
Claim 18 Advisory Committee in 1981 which resulted in the 
development of a five-year monitoring program estimated to cost 
$2.37 million ($1983). Lacking authority and funding to carry out 
the joint program, the Advisory Committee folded. In 1985, 
Manitoba and Manitoba Hydro formed a bilateral Program Advisory 
Board to implement a biophysical monitoring program. 

It was not until 1986 that Canada finally committed funding to 
implement its monitoring obligations pursuant to the NFA. This was 
a five-year research program known as the Federal Ecological 
Monitoring Program (FEMP). With the commitment to FEMP, both 
Canada and the NFC joined Manitoba and Manitoba Hydro in 1986 and 
formed the Four Party Claim 18 Program Advisory Board (PAB). Some 
nine years after the signing of the NFA, the organization of PAB 
partially fulfilled the parties obligations to implement a long-
term coordinated approach to studying and monitoring Project 
impacts. 

PAB's terms of reference stated that the principal objectives 
of their research and monitoring program were: 

"i) to determine project-induced ecological and socio-economic changes, impacts and adverse effects 
within the affected resource areas of the NFA communities; and ii) to provide an information-base to 
assist in the design and implementation of appropriate compensation, mitigation and/or remedial works 
and measures for adverse effects. "20B 

2 0 4 M. Egan, Policy Analyst, Manitoba Resource Development Impacts Office, D1AND, Winnipeg, to S. Frecdman, QC, Winnipeg. Dated January 
11, 1990. 

2 0 5 "Claim #18 Program Advisoiy Board Terms of Reference, March 1987." Included in Northern Flood Agreement Comprehensive Long Term 
Environmental Monitoring Program, Four Party 1987/88 Workplan. Prepared by MacLaren Plansearch Inc. April 27 , 1987. 
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The terms of reference also recognized the value of NFC 
participation on the Board and thus it was agreed206 that Canada, 
Manitoba and Manitoba Hydro would provide funding to the NFC to 
facilitate their participation.207 PAB continued to meet regularly 
over the period 1986-1989 while Manitoba/Hydro and Canada 
unilaterally carried out their respective ecological monitoring 
programs. 

Canada's FEMP was a five year program carried out over the 
period 1986/87 through 1990/91 at a cost of approximately $2.5 
million208 . Its objectives were: a) to the extent possible, to 
determine pre-project conditions; b) to monitor post-project 
conditions, c) to increase understanding of the significant factors 
that could effect future ecological conditions in the impacted area 
(for example the recovery time for specific impacts and potential 
impacts from future projects); and d) to advise the public, 
especially the NFA communities, of the findings (Environment 
Canada, 1992a). 

Findings of FEMP were published on an interim basis with a 
final report issued in April 1992. Future and continuing studies 
have been recommended in all six of the original FEMP subject 
areas. Of particular interest to the NFC, is FEMP's recommendation 
for the conduct of a social impact assessment of the Project on the 
NFA communities (Environment Canada, 1992a). 

Regarding the merits and shortcomings of PAB, the final FEMP 
report stated; 

"At the time, PAB was unique in that it was the only established mechanism for 4-party 
dialogue on any of the NFA provisions. Its creation offered the promise of a coordinated (and, 
ideally, a fully integrated! comprehensive ecological monitoring and research program. The 4-
Party PAB provided an opportunity whereby the direction and progress of FEMP, and its 
equivalent provincial and Manitoba Hydro programs, could be reviewed within the context of: 
(1) its success in addressing those environmental concerns of greatest interest to the NFA 
communities, as expressed by the NFC; (2) its contribution to an improved understanding of 
the environmental impacts of the LWCNproject; and (3) its scientific merits. Unfortunately, 
however, the promise of the 4-party PAB was only partially realized; with only limited 
cooperative, and no truly integrated activities undertaken, the PAB process could be more 
appropriately described as an exercise in joint unilateralism. The lack of formal structure, a 
common budget, and a shared vision of how best to realize PAB's objectives prevented the full 

2 0 6 This agreement was only after the Arbitrator ordered Manitoba and Manitoba Hydro to provided the NFC with $20 ,000 so H could retain a 
consultant to participate in the design of the Program. Claim #18, Interim Order 18-2. January, 1987. 

207 
Op.ci t . 

208 
Federal Treasury Board (T.B. 800953 February 6, 1986) approved $12.9 million which was apportioned between five federal departments, 

including D I A N D . The stated cost of F E M P (.e. $2 .5 million) only represents contracted service, project management, and report publicationexpenditures. It should 
be noted that approximately 25 % of the total cost of F E M P was expended on Southern Indian Lake studies and approximately another 25% was expended on project 
management and publication of findings. 
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attainment of its original purpose. Shortly after the commencement of the global 
negotiations209process, PAB disbanded." (Environment Canada, 1992b: 3-2). 

Implementation of Article 17, driven by Claim #18, over the 
period 1981-1993 has been only partially successful. The PAB, an 
mechanism which was to coordinate and implement a comprehensive on-
going monitoring research program to determine adverse impacts 
which would provide the basis for compensation and mitigation, was 
at best an exercise in unilateral cooperation to undertake 
biophysical studies. With one exception210, all of the Mercury 
Study, FEMP, and Manitoba/Hydro studies focused upon biophysical 
changes without examining and reporting the meaning of impacts on 
the resource users residing in the NFA communities. 

According to Ms. L. McKerness, former coordinator of the FEMP, 
Canada's research constituted an isolated program not well linked 
to other environmental assessment or monitoring work being carried 
out by Manitoba and/or Manitoba Hydro or to NFA claims which had 
been filed by the NFC and constituent First Nations. An 
adversarial climate existed between the NFC and other Parties by 
the time FEMP was initiated which, in Ms. McKerness' view, 
contributed to distrust regarding the motives of FEMP. Because of 
a lack of open communication between FEMP investigators and the NFC 
and the lack of explicit definition of community concerns, FEMP was 
unable to identify socio-economic impacts. Thus, FEMP was limited 
to scientific investigation of environmental impacts.211 

The Auditor General of Canada (The Report of the Auditor 
General of Canada, 1992:377) states; 

"... we found no evidence that a comprehensive environmental impact assessment had 
ever been performed. We believe such an assessment is essential for NFA 
implementation because the purpose of the Agreement is to compensate for adverse 
environmental impacts. " 

The requirement for continuing environmental monitoring and 
conduct of a comprehensive social impact assessment has been 
publically stated in a variety forums: 

Towards the end of 1989, the EMSC212reported; 

209 
i.e. the four-party political negotiations which took place during the period 1986-1990. 

210 _ 
A study of Project effects on resource harvesting activities sponsored under F E M P found that insufficient baseline and current data on subsistence 

harvesting activities made analysis of adverse impacts difficult. The study concluded that until a social impact assessment was conducted it would be impossible to 
fully understand the implications of the biophysical changes on the NFA communities (Environment Canada, 1992b:9) 

211 
Ms. L o m a McKerness, former FEMP Coordinator. Personal communication. June 23, 1993. 

1991. Environmental Monitoring Steering Committee. This committee was established by the senior global negotiators in 1989. 
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"information on adverse effects is lacking yet the NFA is an agreement about adverse 
effects. The lack of NFA implementation to date is largely symptomatic of this lack of 
information. The claims process has proceeded largely without the benefit of agreed-
upon fact regarding definition and nature of adverse effects." "Regardless of the 
outcome with respect to the completion of ongoing 'Global Negotiations', there is a 
requirement that a mechanism be in place to gather, analyze and disclose environmental 
information. Such information is required to enable NFA Communities and others 
affected by the hydro project to facilitate fair and equitable evaluation of entitlements 
resulting from project-induced adverse effects. EMSC unanimously conclude(d) that 
statements of adverse effects are urgently required and recommend(ed) that such 
statements should be produced for each NFA community as soon as possible. "m 

In 1992, the Conawapa Environmental Review Panel stated in 
their draft guidelines for the preparation of an environmental 
impact statement of Manitoba Hydro's proposed Nelson River Conawapa 
generating station214; 

"A cumulative impact assessment is necessary because the Project cannot be 
developed in isolation from other developments and the impacts it creates will not 
operate in isolation from the impacts of those other developments. Indeed, the Project 
is simply the latest in a series of developments, hydroelectric and otherwise, which may 
affect environmental conditions in and around the Nelson River drainage basin... In 
order to assess the potential impacts of the Conawapa Project, the EIS must determine 
to the extent possible, the natural conditions prior to northern hydroelectric 
development (the baseline!, the evolution of the environmental conditions to the 
present, and the capability of the environment to cope with change. (In describing) the 
human setting for the proposed Project (Manitoba Hydro) shall, to the extent possible, 
assess how past hydroelectric development may have affected the social fabric of 
communities." (Conawapa Environmental Review Panel, 1992). 

The final FEMP report recommended; 

"that the appropriate parties to the NFA conduct a social impact assessment (SIA) of 
the L WCN project on the six native communities in the FEMP study area." 
(Environment Canada, 1992b:14). 

The Auditor General of Canada (The Report of the Auditor 
General of Canada, 1992:380) recommended that DIAND should; 

...ensure that a valid environmental assessment is performed to determine and report 
on the impact of the Hydro projects and use the impact statements resulting from the 
environmental assessment as a basis for preparing a plan for further implementation of 
the NFA or assessing the adequacy of any proposed plans... " 

Despite these very strong recommendations, some from agencies 
and boards that Canada, Manitoba, and Manitoba Hydro were members 

2 1 3 
Northern Flood Agreement, Four Party Global Negotiations. Report of the Environmental Monitoring Steering Committee. August, 1989. 

214 
Energy produced by the proposed Conawapa station was to be sold to Ontario Hydro pursuant to a contractual arrangement between the two 

Utilities. The entire Project was abandoned by December of 1992 after Ontario Hydro informed Manitoba Hydro that they would not purchase electrical energy f rom 
Manitoba as agreed under the contract between the two Utilities. Consequently, the Conawapa Environmental Review Panel was disbanded. 
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of, none of the Parties have any plans, nor have they committed any 
funds, to carry out such studies. 

In summary, studies which were carried out in the period 1971-
1975 by the Study Board failed to establish adequate and credible 
biophysical and socio-economic baseline data. The Parties failed 
to respond quickly to their obligations for a coordinated 
monitoring program. The Project had been in operation for some 
five years before the Parties were induced by the filing of Claim 
#18 to address their obligations. No real coordinated approach has 
ever been achieved, and while biophysical studies have been carried 
out on a unilateral basis, the social impacts of the Project on the 
NFA communities have never been monitored, identified, or 
quantified. 

The NFC is extremely frustrated and disappointed that the 
Parties have not monitored, and therefore not identified Project 
impacts. Lack of baseline data and lack of measurement of change 
means lack of concrete scientific evidence. Each year, elders who 
have valuable knowledge about the pre-Project environment and 
community lifestyle and the impact the Project has had, pass on. 
In time, there will be no one left to tell what it used to be like 
and what has been lost. For this reason it is critical that an 
environmental and socio-economic impact study be undertaken 
immediately. 
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6.6 Provision of Potable Water (Article 6) 

Under Article 6 of the NFA, Canada made a legal commitment to 
ensure each NFA community had a continuous supply of potable water 
meeting federal health and safety standards (Article 6.1). 
Furthermore, Canada was to seek reimbursement from Manitoba Hydro, 
to the extent of 50%, all reasonable expenditures attributable to 
adverse effects of the Project (Article 6.2). 

Canada did not voluntarily act upon its obligations. After 
waiting four years for Canada to act, the First Nations filed a 
claim in 1982. It was not until 1984 that Canada initiated plans 
to meet its obligations and not until 1986 that funds to construct 
sewer and water systems in the community was provided. Under a 
1988 sub-agreement, Canada made a commitment to secure the maximum 
possible contribution from Manitoba Hydro in the most timely 
fashion possible and transfer the entire amount to the communities. 
Canada has still not fulfilled its Article 6.2 obligation. 

The following chronology of Article 6 implementation is drawn 
primarily from evidence assembled and submissions prepared by the 
NFC in their recent Arbitration case on Claim #159.215 Unless 
otherwise cited, the following evidence derives from the final 
written arguments submitted by the NFC subsequent to the December, 
1992 arbitration hearing.216 

Canada did not act on its responsibilities under Article 6 
until 1982, or five years after the NFA was signed. In April, 
1982, the NFC filed Claim #21 against Canada and Manitoba Hydro for 
failure to implement their Article 6 obligations. During the 
period 1982 through 1984, Canada and the NFC negotiated the nature 
and extent of sewer and water programs necessary to satisfy 
Canada's Article 6.1 obligations. 

Prior to 1984, DIAND was apparently unsure or confused about 
it's Article 6 obligations as evidenced in the following statement; 

"The Article 6 obligation has been interpreted by DIAND as an affirmation of Canada's 
ongoing commitment to provide funds for infrastructure on the same basis as in other 
Indian communities. Although Article 6 is open to some interpretation, at a minimum, 
it requires a level of service which may not be provided by existing programs. DIAND 
would not be able to resource any of the alternate systems out of normal program 
funds. "2X1 

The NFC allege« in Claim #159 that Canada defaulted on a 1987 'Art icle 6.1 Agreement" in which Canada agreed, but failed, to aggressively 
pursue reimbursement of monies f rom Manitoba Hydro pursuant to Article 6 .2 of the NFA. 

2 1 6 NFA Claim 159 - Submission of the Claimants (final written argument of the NFC re Arbitration hearing). Prepared by Mr. Gavin Wood of 
Wolch, Pinx, Tapper , Scurfield and Mr. John Wilson, legal counsel to the NFC on Claim 159 

217 
Manitoba Resources Development Impacts Office, DIAND. "Status and Issues Respecting Implementation of the Manitoba Northern Flood 

Agreement" N o Date. 
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DIAND apparently decided that it's Article 6 obligations went 

beyond normal program funding and successfully obtained funds 
through a treasury board submission. In the summer of 1984, Canada 
publically announced that its federal departments had been given a 
Cabinet mandate to "expedite fulfilment of Canada's clear legal 
obligations" under the NFA which included a four year sewer and 
water program.218 Canada also filed Claim #138 in April, 1984 
against Manitoba Hydro pursuant to Article 6.2. 

Following the announcement by Canada in 1984 to undertake its 
Article 6.1 obligations, two parallel negotiating processes 
occurred. On the one hand Canada and the NFC set about a capital 
planning process to determine the scale and cost of the sewer and 
water program. At the same time, Canada and Manitoba Hydro entered 
into negotiations regarding Manitoba Hydro's contribution to the 
program as per Article 6.2. 

The results of a year and a half of negotiating were twofold. 
First, in early January of 1986, Canada announced it was prepared 
to fund the sewer and water program for an amount of $57 million. 
From the outset the NFC did not accept the proposed payment of $57 
million as constituting Canada's complete obligation under Article 
6.1 on the grounds that the amount was deemed insufficient. As 
more detailed plans and designs were developed, it became clear 
that the dollars allocated by Canada would not cover the cost of 
the completed project. Although Canada agreed to an additional $13 
million to cover the additional cost of retro-fitting houses to 
accommodate indoor plumbing, the NFC still took the position that 
the $75 million offered by Canada in June of 1986 was substantially 
less than the estimated $149 million required. 

Secondly, Manitoba Hydro established a position that Project 
effects on water quality only warranted their contribution to the 
cost of pipe extensions to the water treatment plants. It was the 
position of Manitoba Hydro that the extent of their liability under 
Article 6.2 was in the order of $3 00,000. Canada and Manitoba 
Hydro continued their negotiations throughout the period from 1984 
through 1987 without reaching agreement on Hydro's financial 
obligation under Article 6.2. 

Extensive negotiations between Canada and the NFC in 1987 led 
to the signing in May, 1988, of what became known as the "Article 
6.1 Agreement", or a sub-agreement to implement Article 6. Under 
the terms of this sub-agreement Canada would contribute a set 
amount of "new" money ($66 million) over a period of four years 
(May, 1988 to April 1992) for construction of the sewer and water 
program and aggressively seek to recover the maximum quantum of 
monies from Manitoba Hydro in the most timely fashion and transfer 
the equivalent monies to the NFC for further construction 
activities. Monies received from Manitoba Hydro were to cover, in 

Government of Canada New« Release, Speaking Note«: The Honourable Uoyd Axworthy, July 11, 1984. 
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part, the recognized shortfall in Canada's initial contribution. In 
return, the NFC agreed to release Canada of its Article 6.1 
obligations for a period of twenty years. 

The NFC was not entirely pleased with the Article 6.1 
Agreement because the contribution by Canada was not sufficient to 
carry out the sewer and water program and there was considerable 
uncertainty as to whether Canada could extract from Manitoba Hydro 
the necessary additional monies required to complete the works. 
"Throughout this final period of negotiation the N. F. C. remained strongly dissatisfied with the level of 
contribution being proposed by Canada. Ultimately Canada presented a 'take it or leave it' 
position.1,219 

The Northern Flood Capital Reconstruction Authority (NFCRA), 
a NFA First Nation owned corporation set up in 1986 to manage the 
design and construction of the sewer and water program, geared up 
in the latter half of 1988 to commence project management of the 
sewer and water programs in each of the five NFA communities. 

Although the 6.1 Agreement was signed in 1988, it was not 
until early 1991 that Canada commenced meetings with the NFC to 
develop their Claim 138 arbitration case against Manitoba Hydro and 
released an action plan in mid April 1991. At a July, 1991, NFCRA 
Board of Directors meeting, Board members discussed their concern 
that the Article 6.1 Agreement would expire in less than a year and 
the arbitration action plan proposed by Canada would not likely 
result in Canada extracting monies from Manitoba Hydro in time to 
allow the NFCRA to continue, without disruption, its sewer and 
water program beyond April, 1992. On August 1, 1991, the NFC 
served Canada with a "default notice". Upon hearing no response 
from Canada, the NFCRA decided at a September, 1991, Board of 
Directors meeting to serve Canada with a "notice of termination" of 
the Article 6.1 Agreement (notice sent September 19, 1992) .220 In 
October, 1991, having still not heard from Canada, the NFC filed 
Claim #159 under the NFA arbitration provisions. 

Canada finally responded to the NFCRA's notices of default and 
termination some six months later on February 22, 1992. In 
evidence before the Arbitrator in December, 1992, G. Bloodworth, 
representing Canada, stated the reason for the delay in response 
was that he; 

"interpreted these letters to be a lever, as was based on our sort of experience in these 
matters, a lever that was being used to encourage us to get on with the job of resolving 
the problem ... because / did not interpret these letters, and neither did any of the 
officials who were advising me, and neither did my Assistant Deputy Minister or the 
Minister, as consulting (sic) anything more than a) we were not in breach of the 

219 
NFA Claim 159 - Submission of the Claimant« (page 20). Prepared by Mr. Gavin Wood of Wolch, Pinx, Tapper , Scurfield and Mr. John 

Wilson, legal counsel to the NFC on Claim 159. 

1991. 

Definition of default and a procedure for notification of default and termination were embodied in the text of Article 6 .1 Agreement. 
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agreement and b) that this was a very admirable but nevertheless attempt, political 
attempt, by the NFCRA and the NFC to get us to act on their financial requests and 
resolve the issue about the work.1,221 

Canada tendered its final Article 6.1 payment on February 20, 
1992 to the NFCRA under trust that Claim #159 be discontinued and 
that the NFCRA acknowledge that this was the final payment under 
the Article 6.1 Agreement. The monies were returned by the NFCRA. 

Claim 159 was heard before the NFA Arbitrator in December 1992 
with final written arguments delivered by Canada and the NFC in 
March and April, 1992. The NFC argued that Canada was in breach of 
a material term of the Article 6.1 Agreement by reason of failure 
to extract from Manitoba Hydro, either by negotiation or 
arbitration, monies pursuant to NFA Article 6.2 in a timely 
fashion. 

Despite paragraph 15.1 of the Article 6.1 Agreement where 
Canada undertook to use its best efforts to retrieve the maximum 
monies possible from Hydro in the most timely fashion possible, 
through arbitration if necessary, the NFC argued before the 
Arbitrator that; 

"it is common ground that Canada did nothing to pursue Claim 138 from its signing in 
May, 1988 (i.e. Article 6.1 Agreement) to the summer of 1991 when the Claimants 
(NFC) sought to terminate the agreement under clause 13.1 for breach of a material 
term by Canada.1,222 

Thus, the position of the NFC is that this breach serves to 
terminate the Article 6.1 Agreement which released Canada of 
Article 6.1 obligations for a period of twenty years. That is, 
Canada is once again responsible for "on-going" provision of 
potable water supplies to the five NFA communities and remains 
responsible for seeking reimbursement from Manitoba Hydro pursuant 
to Article 6.2. 

Since approximately April of 1991, the NFCRA has been without 
the benefit of funding. Sewer and water projects in the five NFA 
communities have been suspended indefinitely. The failure of 
Canada to extract monies from Manitoba Hydro resulted in a direct 
loss of employment within the NFCRA office in Winnipeg and 
significant loss of indirect contracted jobs in the communities.223 

The NFCRA only exists today as a result of its own initiatives 

NFA Claim 159 - Submission of the Claimants. Evidence of G.Bloodworth, Director of the Indian Environmental Protection Branch, DLAND 
(page 49) . Prepared by Mr. Gavin Wood of Wolch, Pinx, Tapper, Scurfield and Mr. John Wilson, legal counsel to the N F C on Claim 159. 

222 
NFA Claim 159 - Submission of the Claimants (page 54). Prepared by Mr. Gavin Wood of Wolch, Pinx, Tapper , Scurfield and Mr. John 

Wilson, legal counsel to the NFC on Claim 159 

223 
At the peak of construction operations, the NFCRA office in Winnipeg employed 18 people and contractors working in the communities provided 

between 100-150jobs to First Nations residents. A« of July 1993, the NFCRA in Winnipeg currently has a staff of 8 and no community residents have employment 
under the Article 6 sewer and water program. 
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which captured non NFA related project management contracts with 
other First Nations in Manitoba.224 

On August 11, 1993, the Arbitrator issued his written 
decision. He stated; 

"Having regard to the whole body of evidence and the Agreement, / find that although 
the Respondent did improperly delay in bringing proceedings against Hydro, the 
Respondent was not in default at the time of (the NFC's legal counsels) letter. / do find 
however that the Respondent's delay has injured the Claimants. It is appropriate in the 
circumstances that the Respondent compensate the Claimant for costs occasioned by 
the delay, including expenses involved in the shutting down and restarting of the 
project, as well as any other delay related damage. / leave the resolution of these 
matters to the Parties, but will deal with them should it become necessary to do so. 
It is imperative that Claim 138 proceed immediately.1,225 

The NFC Chiefs have instructed legal counsel to make 
application to the Manitoba Court of Appeal. Canada, too, has 
indicated it may also seek an appeal.226 

David Doer, Director of Finance and Administration, NFCRA. Personal Communication. July 14, 1993. 

Claim #159. Award of the Arbitrator. G. Campbell MacLean. Q .C. Dated August 11. 1993. 

K B. Young, legal counsel to NFC. Personal Communication. August 23, 1993. 
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6.7 Global Negotiations - Attempted Buy-Out of the NFA 

With the ratification of the NFA, the First Nations expected 
that Agreement would be implemented quickly. As described 
previously in section 5.1.1 of this report, when very little action 
occurred, the communities turned to arbitration as the only 
available recourse. Arbitration was not intended as a weapon, but 
rather it was intended as a means of settling disputes that might 
arise regarding the nature of impacts or interpretation of 
obligations. It was not meant to be the implementation vehicle of 
the NFA. 

Arbitration proved to be a costly and lengthy process for all 
Parties, with the main benefits flowing to consultants and lawyers. 
It also moved control of implementation effectively out of the 
hands of the First Nations. 227 Furthermore, there is considerable 
uncertainty surrounding the arbitration process. The case of core 
funding, described in Section 6.2 of this report, reflects the 
unpredictable outcome of the arbitration process. 

At a meeting in Ottawa in December of 1984 the NFC met with 
the Minister of I AND and requested DIAND's cooperation in moving 
toward more effective implementation. The Minister agreed to 
provide funding for meetings at the community level. The net 
result of these community meetings was a decision to attempt a 
political solution to NFA implementation. In January of 1985, the 
NFC formally requested the Minister to "take the lead role in proposing negotiations 
with the other parties in order to make the implementation of the Northern Flood Agreement effective 
without giving away" the rights of the NFA First Nations. A year later, 
the NFC convened a meeting and decided to retain Mr. Jean Chretien 
in the capacity of senior NFC negotiator. Mr. Chretien accepted 
the assignment in April of 1986.228 

During the period 1986-1988 the NFC formulated a negotiating 
strategy including an agenda which identified 39 implementation 
issues. These 39 issues were organized into six major entitlement 
areas as follows: land, navigation and transportation, resource 
management and development, environmental management and 
development, community development and implementation management. 
The founding principle of the negotiation strategy was that 
implementation of the NFA meant reaffirmation and further 
definition of NFA entitlements. The political approach was not to 
interfere or slow down existing implementation efforts and actions. 
It was contemplated that eventually existing efforts would be 
addressed in the overall implementation agreement.229 

Considerations Concerning the NFC Negotiating Strategy. NFC. February, 1989. 

J. Keeper, NFC Executive Director 's Report. February 4 , 1987. 

Letter f r o m Five NFA Chiefs and NFC, to Honourable D. Crombie, Minister of LAND. Dated April 15, 1986. 
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At a meeting in October of 1987, the Chiefs made a decision to 
change the thrust of their negotiations from a piece by piece, 
article by article, claim by claim approach to a more integrated 
approach. This approach involved a two-track strategy involving; 
1) securing a large financial package to settle significant parts 
of the NFA subject to certain conditions and 2) securing effective 
implementation of other NFA provisions. This approach was regarded 
by the Chiefs of the day as the most effective way to ensure full 
implementation of the Agreement.230 

Another principle which the NFC held and one which was 
repeatedly challenged, was that during the political negotiation 
phase there should be a continuation of existing implementation 
actions, including access to and use of the arbitration process. 
In the period immediately preceding the start of the official four-
party "global negotiations", there was considerable discussion 
amongst the Parties about the continued use of arbitration. For 
example, at one point Canada took the position that; 

"Canada's support for the 4 party negotiations is conditioned upon the parties agreeing 
to a moratorium during the negotiation process on the tabling of interim orders for legal, 
consultant and research costs related to arbitration claims and on the advancing of 
claims via the arbitration process.1,231 

Progress on negotiations was hampered by the failure of 
Canada, Manitoba, and Manitoba Hydro to name senior negotiators 
until late 1988 and a commitment from Canada to the NFC regarding 
negotiation funding. In total, the NFC received $2.4 million over 
the period 1985-1990 in the form of Contribution Agreements which 
were to be repaid out of settlement funds. 232 Also at this time, 
the NFC decided to sever their connection with Mr. Chretien and 
retained another senior negotiator.233 

It must be emphasized that throughout the negotiation process, 
including the preliminary stages, the NFC's position was that the 
NFA would continue to exist, with negotiated settlement arrange-
ments amongst the Parties to give effect to the fulfilment of NFA 
obligations. This position was summarized as "no buy-out of the NFA was 
possible.The NFC's objective in this process (indeed since 1978) 

N F C Presenta t ion to D I A N D . Apr i l 22 , 1988 (Draf t ) . 

2 3 1 
D. Kane , Di rec tor , Mani toba Resource Deve lopment Impacts Off ice , D I A N D , Winnipeg , to J. Keeper , Execut ive Di rec tor , N F C . Dated June 

9 , 1987 . Sen io r negot ia tors d ra f ted a letter f o r N F C Boan l s ignature which would have prevented access to arbi t rat ion. T h e N F C re fused to sign the letter. 

2 3 2 
These loan mon ies w e r e eventually forg iven by Canada . In addit ion to the $ 2 . 4 mil l ion, the N F C f inanced the addi t ional cost of negot ia t ions 

t o t he t une of s o m e $ 2 . 6 mil l ion. 

2 3 3 
N F C Situat ion Repor t . J . Keeper , Execut ive Director of the N F C . Sep tember 24 , 1990. The rep lacement was based u p o n the N F C ' s strategic 

dec i s ion to retain an individual wi th ties to the federa l Progress ive Conservat ive par ty . 

1991. 

N F C Presenta t ion to D I A N D . Apr i l 2 2 . 1988 (Draf t ) . 
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was to negotiate a more comprehensive approach which would allow 
for the timely implementation of the NFA.235 

Manitoba Hydro's objective in global negotiations was one 
which contemplated; 

"full and final resolution of outstanding matters arising from the Northern Flood 
Agreement within a prescribed timeframe. "236 (emphasis added) 

DIAND's position was more obscure; 

"As we understood, the process of global negotiations was meant to provide an 
alternative mechanism for the implementation of each party's obligations which result 
from the NFA."231 (emphasis added) 

Senior negotiators met for the first time on January 5, 1989 
and established the following negotiating parameters238: 

a) final settlement of claims and obligations would be sought 
in all appropriate cases. 

b) issues requiring on-going arrangements, such as 
environmental monitoring, would be addressed with appropriate 
mechanisms. 

c) global settlement arrangements would be determined based 
upon existing information. Extensive new studies would not be 
a precondition to settlement arrangements. 

d) the negotiations would determine by October 15, 1989 
whether or not in their judgement a reasonable basis for 
global settlement existed. 

Draft documents prepared by the senior negotiators were 
presented to the five NFA Chiefs in the latter part of 1989. 
Initial responses by the elected political leaders and legal and 
technical advisors not involved with the global negotiation process 
were varied and led to disagreement within the NFC. Proponents of 
the offer held the view that the global package represented the 
best offer possible; an offer larger than anything previously 
available. Others viewed the proposed offer as a cash buy-out of 

Chief S. Garr ioch, Chairman of the NFC, to J. Downey, Manitoba Minister of Northern Affairs; T . Siddon, Minister of LAND; B. Ransom, 
Chai rman of Manitoba Hydro . Dated November 5, 1990. 

2 3 6 B. Ransom, Manitoba Hydro , to Chief W. Monias, Cross Lake Band. Dated December 13, 1988. 

D. Goodwin, Assistant Deputy Minister, DLAND, Ottawa, to NFC Chairman. Dated N o v e m b e r 2 1 , 1990. 

1991. 

Proposed Basis of Settlement. April 17, 1990. 
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the NFA. There was considerable dissension within the NFA First 
Nations and NFC, and considerable concern about the direction in 
which the NFC negotiator was heading. 

On April 17, 1990, the four senior negotiators presented to 
their respective clients a final document entitled 'Proposed Basis 
of Settlement' (PBS) which, with the exception of two matters still 
then in dispute (i.e. First Nation participation in future Hydro 
developments and residual liability for unknown or unforseen 
adverse effects of the Project), they felt represented a fair and 
reasonable settlement of outstanding NFA implementation issues. 

The key elements of this proposed settlement were as follows: 

1) payment of $243.5 million ($1990) in dollars and bonds to be 
paid out over a period of twenty-five years. Trust funds were to 
be established as follows: 

a) Economic and Social Development Trust Fund ($77.5 million) 

Funds to be used by communities for economic and social 
development (job creation, education, training), cultural 
development (collection and preservation of artifacts), 
physical development (community infrastructure). A 
substantial portion of the capital amount was to be subject to 
long-term value preservation. A portion of the proceeds were 
to be made available for per capita payments to First Nation 
members. 

b) Remedial/Mitigatory Works and Other Infrastructure Trust 
Fund ($74 million) 

Funds to be used by communities to address navigation and 
transportation problems related to the Project including 
engineering advice, technical support, docks and shoreline 
rehabilitation, creation of alternative recreational 
facilities, and operation and maintenance costs. 

c) Resource Compensation Trust Fund ($57 million) 

Funds to be used to compensate for all income and income-in-
kind losses or damages related to resource harvesting. 

d) Implementation Agency, Environment and Mercury Trust Fund 
($30 million) 

Funds to be used for implementation of the PBS, costs of 
environmental monitoring, community planning, and a mercury 
disability board. 
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2) Alternative Land Package 

Manitoba offered to transfer a larger quantity of land (3.7 
more) under Reserve status than provided for under the NFA. 
Approximately 50% of land already selected by the First Nations was 
offered plus an additional 157,000 acres of land not previously 
selected. Most of the additional Reserve land offered was to be 
located adjacent to the existing Reserves. Land scattered 
throughout the Resource Areas which had been selected for Reserve 
status was offered on permit or fee simple basis. The offer 
indicated the joint resource management regimes would be negotiated 
at a later date. 

3) Reciprocity, Legal and Monetary Issues 

The settlement was to settle all NFA claims in perpetuity 
under the Agreement with the exception of Article 6.2 (Sewer and 
Water) and Article 10.2 (Cross Lake Weir), personal death and 
injury, further adverse effects due to changes in the water regime, 
and unknown or unforseen adverse effects. 

Final legal documents were to include full and final release 
and indemnity provisions and the settlement would be conditional 
upon a favourable ratification vote. 

4) Protocol and Agenda for Continued Negotiations 

Pending agreement in principle of the PBS, a list of 22 
topics remained to be negotiated including for example, definition 
of the water regime, environmental monitoring, trust indentures, 
relationship of PBS to the NFA, land selections, implementation 
schedule, easement agreements, etc. 

The NFC Response to the PBS 

With the tabling of the PBS in April of 1990, a series of 
actions were taken by the NFC of which the major ones can be 
summarized as follows: 

1) On April 30, 1990 the Chief of Norway House formally 
advised the chairman of the NFC of his community's intention 
to withdraw from global negotiations.239 

2) In May of 1990, NFA First Nation political leaders met in 
Thompson. The Chiefs felt that the amount of money offered 

Chief A. Ross, Norway House Band, to Chief R. Spence, Chairman of the NFC. Dated April 30, 1990. 
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was inadequate and the nature of the settlement contemplated 
in the PBS was inappropriate, but that the offer should be 
taken to the communities for consideration.240 

3) On August 28, 1990 the NFC Board of Directors decided the 
PBS was not acceptable and terminated the services of their 
negotiator and consultant of six years.241 

4) On September 13, 1990 the NFC Board of Directors decided 
that in order for negotiations to continue the other Parties 
had to agree to three principles; i) opening the PBS offer to 
changes; ii) further funding for the NFC to participate in 
negotiations; and iii) continuation of the claims process 
while further global negotiations were on-going.242 

5) In October of 1990, four of the NFA First Nations decided 
to put global negotiations on hold until their position could 
be discussed further with the other Parties. Split Lake First 
Nation decided to proceed with Phase II negotiation of the 
PBS.243 

On November 5, 1990, the new Chairman of the NFC, on behalf of 
Cross Lake, Nelson House, Norway House and York Landing First 
Nations, informed the Minister of IAND, the Manitoba Minister of 
Northern Affairs, and the Chairman of Manitoba Hydro that the NFC; 

"respectfully concluded the PBS and the process used will not constitute and result in 
a reasonable basis for implementing the NFA in a more comprehensive manner. Based 
upon this decision, we believe movement by the Parties towards preparing final 
documents is not appropriate at this time. "244 

The primary reason that the four First Nations rejected the 
PBS was; 

"the foremost being that the stated purpose of the PBS is to provide a basis for final 
resolution of all outstanding claims and obligations under the NFA, save for noted 
exceptions. In contrast, our purpose of entering into the process commonly known as 
'global negotiations' was to negotiate a mechanism, structure and financial basis for 

"Comments Report" Prepared by J. Keeper, Executive Director, NFC. September 13, 1990. 

241 
Chief N. Flett, Interim Chairman of the NFC, to R. Roddick, Senior NFC Negotiator and E.E. Hobbs. Dated August 30, 1990. 

242 
C h i e f s . Garr ioch, Chairman of the NFC, to: G. Filmon. Premier of Manitoba; B. Ransom, Chairman of Manitoba Hydro; T. Siddon, Minister 

of LAND; and others. Dated September 14, 1990. 

243 
Chief S. Garrioch, Chairman of the NFC, to G. Filmon, Premier of Manitoba. Dated October 5, 1990. 

244 
C h i e f S . Garrioch, Chairman of the NFC, to J. Downey, Minister of Northern Affairs; T. Siddon, Minister of LAND; and B. Ransom, Chairman 

of Manitoba Hydro . Dated November 5, 1990. 
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implementing and resolving certain obligations of Manitoba, Canada, and Manitoba 
Hydro as provided for by contractual agreement in the NFA. Our objective was to 
negotiate, with the other NFA Parties, a more comprehensive approach which would 
allow for the timely implementation of the NFA." 

"We firmly believe that acceptance of the PBS, as proposed, will result in a partial or complete 
termination of our contractual arrangement with Canada, Manitoba and Manitoba Hydro under 
the NFA. In entering into a 'global negotiation' process, it was our firm position that the 
fundamental principle underlying this negotiation process would be that the NFA would not be 
altered or put into jeopardy of being "bought out" or expropriated. "245 

A detailed evaluation of the PBS prepared by the NFC is 
attached in Appendix C. Main highlights of this evaluation are 
briefly summarized below: 

* The PBS altered, replaced, eliminated and/or obscured 
portions and entire Articles of the NFA. 

* The PBS did not clearly identify which NFA provisions were 
being implemented. 

* Deductions and past expenditures noted in the PBS needed to 
be identified and agreed upon. 

* The PBS introduces new concepts not found in the NFA, for 
example an alternative land package to replace Articles 3, 4 
and 15, and an alternate package to replace Articles 16, 18 
and Schedule E. 

* The PBS obscured Article 14 of the NFA which allows for the 
Arbitrator to assess damages if changes in governmental policy 
result in the provisions of Articles 15 through 18, inclusive, 
was not being implemented. 

* Lump sum payments for remedial or mitigatory measures and 
compensation were offered when none of the Parties could 
predict with any measure of accuracy the costs of such 
measures or the long term adverse effects of the Project. 

* The NFC was uncertain that the lump sum payment offered to 
cover implementation costs and the costs of environmental 
monitoring would be adequate over the long term. 

Following receipt of the NFC's letter of November 5, 1990, the 
other Parties took the position that the First Nations had rejected 
the PBS as a means of implementing the NFA246 and that the only 

245 

246 

Ibid. 

for example, D. Goodwin, Assistant Deputy Minister, DIAN'D, Ottawa, to K. Young, legal counsel to the NFC. Dated November21 , 1990. 

Ill 



other recourse was to go back to the arbitration process.247 

Conclusion 

In retrospect, it is clear that the NFC and the other Parties 
entered into global negotiations with extremely different 
objectives. The NFC wished to expedite implementation of the NFA. 
a document considered to be a modern day treaty which would be in 
effect for at least as long as the life of the hydro Project. In 
contrast, the other three Parties wished to discharge their 
responsibilities and obligations in a monetary fashion within a 
prescribed time frame and at a "capped" cost. In effect, the other 
Parties wanted to buy-out the NFA forever. 

The NFC and NFA First Nations have paid a high price for the 
global negotiation process. In monetary terms, NFC finances have 
been exhausted and the organization is no longer funded. Advances 
made to the NFA communities under the global process248 will 
eventually be charged against various claims. The only real 
winners are the lawyers and consultants employed over the six years 
of negotiations. 

Perhaps the most devastating consequence of the global process 
is that NFA First Nations no longer speak with one voice through 
the NFC. Split Lake First Nation severed its ties with the NFC 
several years ago. The divide and conquer strategy of the other 
Parties, which predates the NFA, has severely damaged the NFC. 
While four First Nations remain a part of the NFC, three are 
independently pursuing various forms of "global" settlements under 
protocols which prevent them from utilizing the arbitration 
process. The nature of these negotiations, known as "comprehensive 
negotiations" are based upon the PBS. The other Parties have not 
changed their tune since 1990; they are still seeking full and 
final discharge of their NFA obligations. 

for example, HonourableT. Siddon, Minuter of IAND, to K. Young, legal counsel to the NFC. Dated June 3 , 1991. 

Manitoba advanced a total amount of $9 million to the five NFA First Nations. 
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7.0 CANADA, THE RECALCITRANT PARTNER 

7.1 Introduction 

For some 16 years, from 1977 to the present, the posture of 
the government of Canada has been in conflict with the efforts of 
the communities and the NFC to mitigate and compensate for the 
impact of the Project. The conflict has been the source of 
controversy and negotiation, some of it rancorous and bitter. The 
history of the conflict is recorded in the memoranda, reports and 
correspondence of both sides. The documents record the conflicted 
position of Canada, and the tendency of the federal government to 
side with its provincial partners against the Aboriginal people to 
whom it owes fiduciary responsibility. They also record the dawning 
recognition by Canada of the magnitude of the impact of the Project 
and the concomitant magnitude of federal responsibility. And 
finally, the documents record the energetic efforts of Canada to 
disembarrass itself of the responsibilities by replacing the NFA 
with a less onerous agreement or by curtailing or destroying the 
NFC. The following pages consist mainly of quotations from the 
record of the conflict. 

7.2 The Record 

By January 1, 1978 the NFA had been signed by all four 
parties. The Agreement was a compromise reluctantly accepted by 
each of them. Initially rejected by Manitoba, the Agreement was 
accepted only after the government which had built the Project had 
fallen. Manitoba Hydro had been dragged into an Agreement 
concerning matters which they would have preferred to leave to the 
Province and Canada. The NFC saw the Agreement as a promise, legal 
and moral, that all damages would be addressed, but noted that it 
did not contain some of the provisions which communities had 
considered to be essential. Canada, as a co-sponsor of the 
Project, was confronted by uncomfortable conflicts between its 
responsibilities to the affected Bands, its commitment to its 
development partner and its other custodial roles concerning 
fisheries, wildlife, navigable waters etc. 

In 1978 Manitoba Hydro saw adverse impacts on the communities 
as a potential expense, (an expense which they grossly 
underestimated at the time), and saw no reason to initiate 
mitigation and compensation. Manitoba considered impacts on the 
communities to be a problem to be addressed by DIAND and the 
communities themselves. At the staff level, DIAND seemed inclined 
to minimize the significance of the Agreement and to continue 
business as usual with a little shuffling of appropriations to 
address local issues. The failure of DIAND and therefore Canada to 
recognize their responsibilities was one of the first concerns to 
be addressed by the NFC after signing of the Agreement. The 
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Minister of IAND had informed the NFC that funding by the Federal 
Government would be discontinued 6 months after the Agreement was 
ratified. DIAND evidently intended to represent the interests of 
the communities itself. 

Canada's conflicted role was described by Walter Monias, Chief 
of Cross Lake and Chairman of the NFC: 

"The NFC, which is the party representing our five Bands is indirectly being told that 
it is no longer a party to the Agreement.249 Further, the Minister (i.e. DIAND) 
suggests that Indian Affairs Branch will handle the concerns of the NFC in spite of the 
fact that the Department is one of the other parties to the Agreement. It is quite 
possible that claims can be brought against the Department of Indian Affairs by the 
Bands over some point in the Agreement. In a case like this, do you think that, in our 
interests, Indian Affairs Branch would handle claims against itself?"250 

A few days later the Minister made explicit the reluctance of 
Canada to accept responsibility for supporting the efforts of the 
communities to defend themselves against the adverse impacts of the 
Project. His position seems to have been based upon the narrowest 
possible interpretation of the Agreement. His letter read, in 
part, "...since funding was not the subject of any of the Agreements signed by the four parties 
last year, this is not a subject in which the Arbitrator will have any power to adjudicate a claim. " H e 
went on to say that he felt it was desirable for the N.F.C. to 
continue but suggested the Bands fund it out of their limited 
budgets.251 Such a hard line flew in the face of the NFC who had 
been assured that while the provision for NFC funding which had 
appeared in early draft documents had been removed, Manitoba and 
Canada had undertook to enter into a separate NFC funding 
agreement. 

Although funding was eventually provided, the provision was 
grudging and diminished from year to year. Reviewing the pattern of 
funding by Canada several years later, the Director of the NFC 
noted; 

"There appeared to be a deliberate attempt by D.I.A.N.D. during the years 1978-80 to 
destroy the Northern Flood Committee as the representative body for the five Bands in 
the Northern Flood Agreement. The amounts provided by D.I.A.N.D. to the Bands for 
the next four fiscal years were: 1978-79 ($ 150,000); 1979-80 ($ 126,000); 1980-81 
($139,000); and 1981-82 ($ 133,000).1,252 

Context U that N F C notified several weeks earlier by the Minister of DIAND that funding for the existence of the NFC is to be terminated six 
months af ter the NFA is ratified. 

2 5 0 
Walter Monias, Chairman to NFC Board of Directors. March 15, 1978. 

Reference is to a letter written by J .H . Faulkner, Minister of Indian Affairs to the NFC on March 21, 1978, cited in Final Award on Claim 
#28 by Patrick D. Ferg , NFA Arbitrator. Dated September 6, 1983. 

2 5 2 NFC Executive Directore Report, February 4 , 1987. The NFC was not directly funded after the NFA was ratified, rather DIAND provided 

individual Bands with limited funding. 
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The need for core funding and the obligations of the Parties 

to the Agreement to provide core funding became the subject of a 
significant appeal to the Arbitrator. The Arbitrator found in 
favour of the NFC. His finding included commentary concerning the 
role of the NFC as well as the need for core funding; 

7 am satisfied without any reservations whatsoever, on all of the evidence presented 
in this matter, that without the existence of the N.F.C., the objects of the Northern 
Flood Agreement would be completely frustrated, and the Agreement would not be 
implemented with any degree of expedience, if at all. " 

"Experience to date has shown that a properly funded and functioning N.F.C., as the 
agency, not only for the Bands, but for the individual claimants, is an absolute 
necessity. / am satisfied that to disband the N.F. C., and that would come about very 
quickly if its funds dried up, would be to effectively render the Agreement meaningless, 
and it would never be fully implemented. / am satisfied on the evidence / have heard, 
and filed in this matter, if one wanted to emasculate the terms of the Agreement, and 
deny the benefits of it to those entitled, all one would have to do is see that the N.F.C. 
does not function by denying it operating funding or expenses. " 

Now let it not be understood that / am ordering a blank cheque be turned over by the 
three parties to the N.F.C. On the contrary the three respondents shall only be 
responsible for the reasonable, necessary, budgeted and fully audited and accountable 
operating expenses of the N.F.C. It is evident those expenses are not a minute sum. 
But considering the infra structure of personnel and machinery set in place by Canada, 
Manitoba and Hydro, to deal almost exclusively with the Northern Flood Agreement, 
and the obvious cost of same to those parties, it is only reasonable that the N.F.C. 
should have a similar infra structure, machinery and personnel to in turn deal with the 
other parties causing the implementation of the Agreement. "253 

The reluctance of Canada, and DIAND in particular to empower 
the NFC and to recognize the Committee as the representative of the 
affected persons and communities no doubt flowed from many causes. 
The reluctance by bureaucrats to surrender power to local persons 
may have been a factor. The Arbitrator attributed the attitude of 
all three parties in part to a failure to recognize the 
significance of the NFC: 

7 suggest, not impertinently, I hope, that none of these three respondents until recently, gave 
very much credence to the Northern Flood Agreement. It is only through the efforts of the 
Bands and their uniting agent N.F.C. that any sort of meaningful implementation of the 
Agreement has been accomplished. "254 

Reluctance to recognize the Agreement and its significance was 
not merely a matter of administrative convenience. Virtually no 
funding was provided by Canada to meet obligations deriving from 
the Agreement. In 1981, almost four years after Canada signed the 

253 
Final Award on Claim #28 by Patrick D. Ferg, NFA Arbitrator. Dated September 6, 1983. 

2 5 4 Ibid. 
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Agreement, the Regional Director of DIAND still had no funds 
allocated for this purpose. 

At an in-house meeting of several Federal departments and 
agencies in 1981 it was suggested that NFA communities should be 
given priority access to on-going programs and funds. The Regional 
Director General of DIAND commented that "he had no authority to treat NFA Bands 
any differently than any other Manitoba Band, and he considered the priority approach 'inappropriate', 
if only because of the political impact on non-NFA communities.1,255 

Correspondence from the Minister to the NFC in February of 
1984 confirms that even seven years after signing the Agreement, 
Ottawa had not allocated funds to meeting their obligations under 
the NFA: 

"It was Canada's anticipation in signing the Northern Flood Agreement that its obligations were 
pursuant to, and could be met through, normal programs and funding, the additional 
requirement being to co-ordinate federal programs with the special remedies to be made 
available by the other parties. At that time, however, neither the adverse impacts of the Hydro 
Project nor the weakness of the Agreement as a vehicle to ensure timely and co-ordinated 
action were adequately foreseen. In order to facilitate and expedite implementation of the 
N.F.A., it may be necessary to augment the regional program budget in some limited areas of 
Canada's specific obligation.11256 

The ingenuous notion that Canada's obligations under the 
Agreement might be met through normal appropriations, i.e., that 
there were no particular financial obligations to be met by Canada 
under the Agreement, might be ascribed initially to ignorance, but 
there is clearly recorded evidence that senior personnel in DIAND 
knew, at least by 1981, that Canada faced considerable costs in 
honouring their commitments, and that such costs could not be met 
from internal sources. DIAND's Regional Director General was of the 
opinion that a comprehensive interdepartmental funding arrangement 
was required to replace the existing ad hoc system of utilizing 
operational budgets, if NFA implementation was to be achieved.257 

Other agencies of the federal government were also aware of 
the need for funds to meet Canada's commitments under the 
Agreement. For example, the Ministry of State for Social 
Development, the agency responsible for approving the contribution 
agreements for the NFC, was informed internally by one of its 
employees; 

"It is my feeling that there is considerable potential for embarrassment to the Government 
should the contribution arrangements for the Northern Flood Committee not go ahead. Only 

NFA Minute« of N o v e m b e r 6 , 1981 - Meeting of Canada Department* of DIAND, C 0 C , DREE, Environment Canada, Fiaherie» and Oceana, 
Justice, and Health and Welfare. Quote is by DIAND Regional Director General, B. Veinot. 

2 5 6 John C . Munro, Minister of LAND, to Chief R. Spence, President, NFC. Dated February 7, 1984. 
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through funding support can the Northern Flood Committee be effectively involved in the 
implementation of the Agreement to the benefit of the five Indian Bands affected.1,258 

About this time, the frustration of the NFC was drawn to the 
attention of the Minister by Chief Rodney Spence of Nelson House, 
then Chairman of the NFC. In a letter to the Minister he stated: 

"... there has been a complete lack of movement in the implementation of the Flood Agreement. 
The fifth annivesary (sic) of the signing of the Agreement will be upon us by December 16, 
1982, and in those five years the only substantial movement by the other three parties has 
been when they have been forced to move through the medium of the arbitration process, 
either from the threat of arbitration or from an Order arising out of a Hearing before the 
Arbitrator. However, even where the Arbitrator has made decision in favour of the Indian 
Bands eg. Claim #12, the Mercury Claim; Claim #11, the Cross Lake Recreation Claim; the 
efforts of the responsible party or parties in implementing the Order of the Arbitrator appears 
to be slow, stalling and inadequate. There appears to be a lack of will bv the governments and 
Manitoba Hydro to assemble and organize the resources required to effectively implement the 
Northern Flood Agreement; this Agreement which we urged our people to ratify on March 15, 
1978. In (sic) this Agreement just another scrap of paper which symbolizes another victory for 
the white man in his oppression of Indian people or is it a meaningful social contract which can 
become a symbol for meaningful consultation and action for both the Indian people and the 
dominant society. We have the will and the human resource potential; you have the resources 
but appear to lack the will to implement the Agreement within the spirit and intent of the 
negotiations leading to the Agreement. "259 (emphasis added) 

Publicly, Canada was sometimes prone to hide behind the 
language of the Agreement which they had signed as an excuse for 
their failure to meet their commitments. The agreement, they 
argued, in an annual report, was not clear in respect of their 
obligations, "the wording in some articles is ambiguous, making interpretation of obligations 
and responsibilities of the parties unclear."260 The view of senior officers 
differed from this public position. 

An internal DIAND memo written in 1982 from the Director of 
Economic Development to the Assistant Deputy Minister of Indian and 
Inuit Affairs reveals that the Department was well aware they were 
not fulfilling their NFA obligations. For example the memo states 
that "DINA has not moved to adequately fund community decision making and operational structures 
which could represent the community interest in Agreement implementation", and "explicit 
Ministerial commitments in regard to funding to communities have been either not implemented or 
responded to only partially" and "no additional person-year or financial resources have been provided 
to the RDG to allow for a positive response even to the most basic community needs pursuant to the 
Agreement." The Director of Economic Development recommended a 
considerable shift in Departmental stance "from doing nothing more than is 

P .M. Tellier, Ministry of State for Social Development, to B. Rawson, Deputy Minister of Ministry of State for Social Development. Dated 

Chief Rodney Spence, President, NFC, to the Honourable John Munroc, Minister of IAND. Dated N o v e m b e r 2 , 1982. 

Program Report 1982-83. DIAND, Manitoba Region. 1983:28. 
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normal for all Bands to a recognition of the special relationship with the Northern Flood communities 
based on the Agreement and the consequent need for a positive and pro-active DINA role. "261 

Complaints and prodding by the NFC and internal confirmation 
of responsibility by senior personnel brought no evident change in 
the policy of the Government. It was not until early in 1984, a few 
months before an election and a change in government, that DIAND 
assembled an assessment of issues deriving from their obligations 
under the Agreement. The assessment was evidently recorded in 
several documents including two entitled, STATUS AND ISSUES 
RESPECTING IMPLEMENTATION OF THE MANITOBA NORTHERN FLOOD AGREEMENTS 
(sic) prepared by the Manitoba Resource Development Impacts Office 
(a division of Indian and Inuit Affairs, DIAND) (no date -cited as 
nd) and DISCUSSION PAPER. IMPLEMENTATION OF THE NORTHERN FLOOD 
AGREEMENT. prepared by the Minister of Indian Affairs and Northern 
Development and dated May 7, 1984, cited as 1984. A number of 
citations from the assessment are presented here to indicate the 
extent to which Canada recognized by 1984, the extent of their 
obligations under the Agreement, and the extent and nature of the 
frustration of the NFC and the affected communities. 

"The legal, political, financial and operational factors inevitably attendant upon an 
enterprise as large as NFA have high potential for generating political embarrassment 
of the most volatile kind. This potential becomes threatening and immediate when 
parties feel exacerbated, impatient and morally indignant. Such is now the case. In 
addition to the profound deterioration of local conditions which could give rise to 
criticism of the Federal Government for its actions under the Agreement, Ministers 
should be advised that several potential crises could erupt. Such events could result 
in loss of life or injury and considerable embarrassment to the Federal Crown." 
(Minister of Indian Affairs and Northern Development, 
1984:93) . 

"Canada's role in the negotiation and subsequent implementation of the Northern Flood 
Agreements (sic), has embodied conflicting Federal roles. On one hand, Canada was 
publicly committed to the Lake Winnipeg Regulation and Churchill River Diversion 
Project. In fact Manitoba and Manitoba Hydro maintain that Canada was an equal 
"proponent" of the Project. On the other hand, CANADA had a legal interest in that 
some of the land to be flooded by the Hydro Project belonged to the Cree of five Bands 
by virtue of their reserve occupancy. Canada, therefore, had both a responsibility to 
ensure that the affected Indian people would be dealt with equitably by the Project 
proponents, and a shared responsibility for addressing the Project's adverse impacts." 
(Indian Affairs and Northern Development, nd:2-4). 

"The NFC alleges that the failure of Canada, Manitoba and Hydro to properly and fully 
implement provisions of the Agreement has deprived them of rights, services and 
benefits due them under the Agreement. Consequently, they and the Bands view the 
Agreement as yet one more in a series of broken promises. The NFC maintains that 
Canada, Manitoba and Hydro have been restrictive in interpreting the Agreement. The 
Agreement is at a critical juncture. The Bands and the NFC are convinced that the 

E.E. Hobbs , Director of Economic Development, DIAND, Ottawa, to D.K. Goodwin, Assistant Deputy Minister, Indian and Inuit Affairs , 

D I A N D . Dated March 2 , 1982. 
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parties, in particular the Federal government, lack 'the will to ensure full 
implementation'of the Agreement." (Minister of Indian Affairs and 
Northern Development, 1984:41). 
"Mounting distrust, frustration and impatience is shown (by the NFC) by the steadily 
increasing correspondence received b y DIA ND. It is affirmed b y the surge in complaints 
lodged in the Minister's office and it is further represented by what is now almost an 
automatic recourse to Arbitration by the NFC over any disagreement. Throughout this 
period, the NFC has written complaining of the continued slow pace of implementation 
to various Federal and Provincial Ministers..., Senators, various M.P. 's, church-groups, 
and two Federal opposition parties, and the Chairman on the Standing Committee on 
Indian Affairs." (Minister of Indian Affairs and Northern 
Development, 1984:42). 

The Assessment suggests that the full implications of the 
Agreement were being recognized. The cost of even the limited 
program of implementation forced by the actions of the Arbitrator 
in the years between 1978 and 1983 were providing evidence that the 
Agreement might be as large or larger than the James Bay Agreement. 
The Assessment suggests that real and significant financial 
embarrassment could be added to the political embarrassment which 
was being caused by the Agreement. And finally, perhaps to the 
chagrin of staff who had approved the Agreement, the essential 
conflict between Canada's financial obligations under the Agreement 
and the provisions of the Financial Administration Act were hinted 
at. 

"The Arbitrator's powers to ensure that communities suffer no net loss from the 
Project, to make substantial awards, and his demonstrated willingness to fulfil the NFA 
in practical terms, indicate that arbitration may lead to awards at least equal to the 
scale of the James Bay settlement. If implementation is delayed further, it is possible 
that much of the cost of socio-economic deterioration in the communities as a result 
of the Project will be borne by DIAND under its trust responsibilities and through on-
going ... programs. Given inaction by Canada, Manitoba and Manitoba Hydro, and the 
Arbitrator's response to those claims which have been addressed, the NFA communities 
will continue to view arbitration as the most productive and responsive avenue for 
ensuring NFA implementation. Under both the NFA (Article 2.1) and Section 35(3) of 
the Indian Act, DIAND has a contractual and statutory obligation to ensure 
implementation of the Agreement." (Minister of Indian Affairs and 
Northern Development, 1984:99). 

"To-date Federal departments have contributed (to the NFA) through "A " base funds. 
The payment of the funds is approved each year by Parliament pursuant to the 
statutory authority contained in the various Appropriation Acts covering on-going 
programs. There is no other statutory authority for the appropriation of funds required 
to fulfil Canada's obligations in the Agreement. This manner of dealing with 
appropriations makes the rights provided by the Agreement, in particular the obligation 
pursuant to Article 23.3 (i.e. disputes between Canada, Manitoba and/or Hydro re 
apportionment of liability or costs shall not delay orders of the Arbitrator or 
implementation of government policy), difficult to implement. In addition the general 
obligation under Article 2.4 (i.e. no diminishment of normal program funds) is thus 
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difficult to quantify with any precision." (Minister of Indian Affairs 
and Northern Development, 1984:79). 

Evidently it had at least become clear that there are 
financial obligations under the Agreement, and that they exceed 
sums that can be redirected from appropriations for existing 
programs. 

Canada had been a reluctant participant in drafting and 
preparing the Agreement in 1976 and 1977. From 1978 to 1984 excuses 
were used and bureaucratic devices deployed to procrastinate, to 
delay and to avoid meeting their obligations. The remarkable 
ignorance of all parties except the NFC concerning the magnitude of 
the adverse impact of the Project was only slowly dispelled, but by 
1984 the magnitude of the federal commitment was evidently becoming 
clear. Canada responded not by deploying resources to meet their 
obligations, but by inventing devices to avoid them if possible and 
otherwise to minimize them or "cap" them. "Settlement", i.e, some 
form of agreement or arrangement replacing the NFA was a favoured 
option. 

"In examining the strategy options it is relevant to consider the extent to which each 
option tends to a conclusive settlement of the NFA issues and the degree to which each 
provides a predictable deployment of resources. The "open-ended" nature of some of 
the obligations, the vagueness of some NFA articles, and the relatively high cost of 
even the most modest action proposed in this memorandum, makes it evident that 
Canada's preference must be for those options which provide a final settlement which 
is (as far as is possible) conclusive, controllable, and planned." (Minister of 
Indian Affairs and Northern Development, 1984:47) 

Reinterpretation of solemn agreements for the purpose of 
limiting the commitment of the Crown is a serious business. DIAND 
personnel expressed the intent to do so in ambiguous language: 

"The opportunity to define issues and justly resolve legitimate grievances should be 
taken without hesitation, and as fairly, and expeditiously as possible. In general the aim 
should be to compensate for the looseness of the Agreement through the consistency 
and appropriateness of its implementation. Many obligations are worded in a way 
which gives Canada discretion in fulfilling them. The determination of when and how 
commitments are fulfilled is, in the context of the Agreement, often a matter of public 
policy and not of law. That being so, the implementation focus should not be on the 
letter but on the spirit of the Agreement." (Minister of Indian Affairs 
and Northern Development, 1984:47). 

Authors of the paper were evidently aware that "the spirit of 
the Agreement" was a sword with two edges; concern was expressed 
for the possibility that precedents set in Quebec might be cited in 
Manitoba to interpret the "spirit" to the advantage of the affected 
communities: 

120 



t 
7n the James Bay case, Canada's response to implementation difficulties was to 
address itself to the spirit of the Agreement and to implement a comprehensive package 
of additional development measures intended to offset legitimate grievances. The NFC 
Bands are well aware of ... Canada's response to the James Bay Agreement." 
(Minister of Indian Affairs and Northern Development, 
1984:51). 

The policy adopted by the Liberal government early in 1984 
sought also to minimize Canada's obligations by encouraging 
vigourous efforts by the NFC to pursue obligations of the Province 
and Manitoba Hydro. The policy was made explicit, for example, in 
a letter from Minister Munroe to the NFC in February of 1984; 

7 wish to assure you that, while we may not be in full agreement with the N.F.C. 
concerning the Federal Government's legal obligations under the Northern Flood 
Agreement, we are fully committed to ensuring that the Bands derive maximum benefit 
from the provisions of the Agreement and that those obligations specific to Canada are 
implemented."262 (emphasis added) 

A later paragraph in the same letter attempts to further 
minimize Canada's obligations; 

"The reason for including Article 2.4 in the Agreement was to confirm that the 
Agreement did not prejudice the N.F.A. Bands' access to departmental programs. That 
is to say, any moneys/benefits received by the N.F.A. Bands were not to be subtracted 
from their normal program entitlements. It is my view, therefore, that Article 2.4 does 
not obligate Canada to establish a special N.F.A. appropriation in order to meet its 
N.F.A. obligations.1,263 

Canada was able to persuade the NFC, at least briefly, that a 
new leaf had been turned and that DIAND was now supportive of the 
NFC demands for implementation of the Agreement. The illusion was 
brief. By November of 1984 the NFC observed Canada appearing 
before the Manitoba Court of Appeal in an overt attempt to shed 
responsibilities and obligations to the affected communities. The 
Chairman protested to the Minister: 

7 am writing to you because my fellow Chiefs and /, as Directors of the NFC, are 
extremely concerned at the position being taken by your Department before the 
Manitoba Court of Appeal. By agreement with your Department, we withdrew the issue 
of Canada's liability from the Arbitration hearing and agreed it would not be raised for 
a least 2 years. By our agreement, Canada was free to press full responsibility upon 
Hydro and the Province. The Flood Committee in fact assisted with this. We did not 
press for any liability on Canada. We have just received the "Factum " filed by Canada 
with the Court of Appeal. It goes far beyond trying to place the full and proper on 
Hydro and the Province. It directly attacks the whole Northern Flood Agreement. It 
amounts to a position that your Department tricked and misled our Bands into giving 
up their struggle to protect their lands from the Project in return for a worthless piece 
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of paper. It says that the legal obligations of Canada, solemnly entered into and 
repearedly (sic) acknowledged, have no value. It says, in effect, the Agreement was 
a fraud. The reason given is that there were no Appropriations for these obligations. 
We know that there have been no Appropriations. If there has not been enough funds 
appropriated yet for Canada's obligations it is only because (sic) the Government has 
not caused the Appropriations. ...the Court of Appeal hearing is only a few days away. 
With great regret we must advise that, if you Department's position should cause 
damage to the interests of the Northern Flood Committee and its constituent Bands, we 
will have no alternative but to hold your Department fully responsible for all 
consequences. "264 

Late in 1984 the Liberal government was defeated and replaced 
by the Progressive Conservatives. The new government established 
a task force to assess the financial position of the government. 
One group addressed commitments in the area of resources and Indian 
Affairs. Not surprisingly the Task Force focussed heavily on the 
James Bay Agreement and the Northern Flood Agreement. The Task 
Force discovered what the previous government had known for some 
time; administratively the federal commitment was unwieldy and 
financially the commitment was open ended. 

"DIAND has evolved into a department with conflicting accountability, objectives and 
policies. These problems place the department increasingly at risk of legal action for 
mismanagement of its "trust" responsibilities and hinder resource development on 
Indian reserves. Conflicting accountability: Departmental accountability for monies, 
lands, and natural resources is not clearly established in either legislation or policy. 
Policies and regulations conflict with statutory standards and the laws themselves — the 
Indian Act and the Financial Administration Act -- conflict. This creates serious 
problems of accountability. To what extent is the department accountable to 
Parliament, to Indian People, or both?" (The Task Force on Program 
Review, 1986:221). 

In 1985, the potential cost for all NFA parties to implement 
the Agreement was estimated at $340-$550 million, with Canada' 
share estimated at $50-$160 million (The Task Force on Program 
Review, 1985:24 3-244). The Task Force recommended action to replace 
the Agreement if possible and to minimize the obligations of 
Canada. 

"The feasibility and cost of achieving a comprehensive settlement with Indian bands, 
or if a comprehensive settlement is not feasible in the short term, rapid implementation 
of specific commitments under the agreement." (Task Force on Program 
Review, 1986:243-244) 

The government had changed but the intransigent policy 
remained! 

The Minister of Indian Affairs lost no time in communicating 
his policy to the NFC: 
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7 recognize that the move to self-government for the bands is a long term process and 
will take patience on the part of all the parties. / am confident, however, we can 
achieve a major accomplishment by focusing on those NFA matters through the prism 
of self-government. Two of the key components of negotiating these arrangements will 
be authoritative Band indications that the Chiefs and / agree the structures to be 
implemented are sufficient for me to be able to meet my continuing responsibilities, as 
the Minister of Indian Affairs, for your Bands and that Canada's obligations under the 
NFA are discharged and Canada is released from further liabilities.1,265 

The Minister was commenting, in part, in support of the 
"global" negotiations. Canada's objectives, in entering into these 
negotiations were; 

* to minimize total obligations and costs, 

* to load as much as possible of the obligations and 
costs on Manitoba and Manitoba Hydro, and 

* to replace the open ended NFA with a "settlement" or an 
agreement with limited and specific obligations. 

The goals of the NFC were quite different. Their approach to 
comprehensive negotiations was to secure finances to implement many 
NFA provisions themselves, and commitment from the Parties to 
implement non-monetary provisions including Land Exchange and Hold 
Areas, Environmental Monitoring and Assessment, and coordination of 
government programs. No buy-out of the NFA was possible. 
Negotiations were to produce subsidiary agreements which would give 
effect to the NFA.266 

The goal of the NFC was to implement the NFA. The goal of 
Canada was to eliminate and extinguish the NFA and to do so at the 
least possible cost. In this objective, Canada's policy was in 
harmony with Manitoba's policy, and of course, the policy of the 
utility. Negotiations began in 1988 after a change of government in 
Manitoba, and continued until late in 1989 when a draft "Proposed 
Basis of Settlement' was prepared and circulated by negotiators 
working for the four parties. The proposal was rejected, initially 
by five bands and later by four. The Chairman expressed the views 
of the NFC in a March letter to the Federal Minister and later to 
the Premier of Manitoba. An excerpt from the letter to Minister 
Siddon says: 

"In the 14 years which have passed very little has been done in the way of having the 
NFA benefits delivered to our people. We view this neglect on the part of Manitoba, 
Manitoba Hydro and Canada as a lack of will and a lack of commitment. In addition, 
our people view this neglect as a breach of fiduciary responsibility on the part of 
Canada. While it is true Canada has provided financing to the NFC over the years to 

Honourable D. Crombie , Minister of LAND, to Chief R. Spence, President NFC. Dated January 24, 1986. 
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assist it in attempting to have the Parties implement the NFA, it has not played the role 
a trustee is expected to play. Over the past six years, pursuant to an understanding 
between Canada and the NFA (sic NFC), attempts have been made by the four NFA 
parties to negotiate implementation of the NFA on a timely basis. Unfortunately, the 
results of the negotiations exposed Manitoba, Manitoba Hydro and Canada as wanting 
to cap the NFA with a one time payment. The four Bands were not prepared to sign 
away what they consider to be a treaty for a one time payment. Recent Supreme Court 
of Canada decisions which have dealt with issues as what constitutes a treaty and 
what are Canada's fiduciary obligations support our position the NFA is a treaty and 
that Canada owes our people fiduciary obligations to insure the NFA is protected, and 
that the rights contained in it will be delivered. You realize now, as we do, that the 
PBS advanced to resolve all of the outstanding claims and obligations under the NFA 
was nothing short of an attempted "buy-out" of our treaty, aboriginal and constitutional 
rights. "267 

In a presentation to the Manitoba Minister of Northern 
Affairs, Jim Downey, the Federal Minister, Tom Siddon and Manitoba 
Hydro Chairman, Brian Ransom, delivered after 4 Bands rejected 
global offer the NFC Chairman Sidney Garrioch said, 

"Our people said that the land and water is our life. In the face of this Hydro was 
saying "there is a higher and better use for those resources" and governments backed 
them up, telling us that "we would be better off, not worse". The instrument of these 
promises was the Northern Flood Agreement. What we bargained for was not only 
protection for our people, but also for our way of life. That is why the Agreement says 
what is does. 

We know that change is inevitable. What we bargained for was to let that change 
come naturally, not as a result of the Hydro mega projects. When you signed the NFA 
you gave us the power to manage that change. Those were our expectations. What 
we didn't expect was that the governments and Hydro would take so long to deliver 
on their promises. In our view there is no acceptable excuse for their conduct. We 
were betrayed and abandoned by those in whom we placed our trust. Its an old story 
for Indian people, but one we keep reliving. 

After years of this sort of neglect our only recourse was to protect ourselves through 
the filing of arbitration claims. Over a hundred major claims, dealing with fundamental 
aspects of the Agreement were filed between 1977 and 1984. That we were forced 
to this extreme is a sad commentary on either the honour or political will of the parties. 
Why was it necessary for us to rely upon a judicial process? Why didn't successive 
governments and hydro simply deal with us fairly and deliver on their promises? 

When we proposed comprehensive negotiations in the mid 1980's our objective was 
quite simple. We wanted to accelerate the implementation of the NFA. In our view, 
there was nothing wrong with the agreement, only with the pace at which it was being 
implemented. We were pleased that all the parties expressed interest in our proposal. 
We did not foresee at that time the events that since transpired. 

Somewhere along the way, for reasons we still don't understand, the focus for 
negotiations changed from implementing the Agreement to replacing it. It seems now, 

C h i e f s . Garr ioch. Chairman, NFC, to Honourable Tom Siddon, Minuter of IAND. Dated March 12. 1991. 
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to have been foolish of us to enter into a process which resulted in the Proposed Basis 
of Settlement. We now understand clearly that the parties wanted something different 
than us. Something which is not in the best interests of our people. 

Our agenda, to secure our entitlements in a timely manner, has been abandoned. 
Instead, you have proposed to possibly legislate our NFA right out of existence. 
Furthermore, you ding stubbornly to the idea that we will consent to this. We won't. 
For us the NFA is a treaty, protected under the constitution. 

For us, what is at risk is nothing less than the future of our children and people. We 
believe that our future lies in managing change and how it effects our way of life, not 
in managing money. You are offering us one at the expense of the other. You see, we 
understand that the Agreement means more than dollars and cents and megawatts. It 
also means employment, food from hunting and fishing, safe travel for our residents 
upon affected waterways, and much more. "268 

The position was elaborated in a letter to Minister Siddon in 
November of 1991 which, in discussing the Minister's contention 
that Canada had fulfilled its obligations under the Agreement, 
stated, in part; 

"The NFA Bands are fully aware that it is Canada's position that it has met its major 
NFA obligations through the provision of sewer and water, funds to allow creation of 
community plans, and access to economic development funding. We are also aware 
that these items are available to Reserve communities across Canada who do not have 
a NFA. It is precisely Canada's unbending position of having met NFA obligations 
which make negotiations and implementation of the NFA so difficult. In order for 
productive and meaningful discussion to take place towards implementation of the NFA, 
Canada must cease it's "buy-out"policy and accept that the PBS will not be discussed 
by the Northern Flood Committee Bands. In dosing, we must inform you once again 
the NFA is not for sale and implementation must recognize the spirit and intent of its 
provisions. We point out that The Report of the Aboriginal Justice Inquiry of Manitoba, 
1991, recommends that "The governments of Manitoba and Canada recognize the 
Northern Flood Agreement as a treaty and honour and properly implement the NFA's 
terms. "269 

During the year following rejection of PBS, the NFC received 
somewhat mixed messages from Canada. On the one hand the Minister 
of IAND said; 

7 wish to make it absolutely dear to the NFC that neither I nor my department officials 
are pushing anyone to accept or reject a comprehensive negotiated agreement. We are 
solely indicating the various options. The four Bands have chosen not to accept the 
outcome of the comprehensive negotiations they themselves requested. ... we are 
committed to work with you to clarify and then implement the articles of the NFA, 
either through continued discussions on an article by article basis, as we have been 
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attempting to do since in 1977, or via a speedy arbitration process for those matters 
where the parties disagree on the nature of quantum of the obligation. At the same 
time Canada will remain open to seeking settlement agreements through meaningful 
negotiations with any band individually or in groups. "270 

Interestingly, six months later the NFC received a letter from 
the Minister's office regarding reinstitution of core funding which 
expressed; 

"While the NFC's operating plan for 1992-1993 lists some important purposes and 
functions of the organization, it has been made dear that our objective is to achieve a 
comprehensive settlement or settlements with the NFC bands. / would therefore expect 
that the budget of the NFC will include a major component which assigns staff and 
related costs to this objective. This is an area that we are particularly interested in 
supporting." (emphasis added) 

The letter also said: 

"the Federal Government has never accepted that we should be the sole funding 
source for the NFC, and / feel it entirely reasonable that our contribution should be 
related to what we hope your organization can help to achieve. "271 (emphasis 
added) 

One DIAND official boldly offered his own interpretation 
concerning the fiduciary responsibility of Canada: 

"Canada is often referred to as the "trustee" and the "fiduciary" of the NFA band. 
Canada is not in a fiduciary position to the NFC bands in regard to the Northern Flood 
Agreement. In fact, mindful of most first nations' strong desire to control their own 
affairs and make their own decisions, in matters regarding the NFA, Canada has bent 
over backwards to ensure that the NFA Chiefs and councils can make their own 
decisions without any superior/subordinate relationship existing between them and 
Canada. In addition, Canada has provided several millions of dollars to the NFC and the 
five bands for their o wn expenses and to hire competent qualified independent legal and 
other experts so that they may make their own decisions with the best advice possible. 
Further, Canada's officials and negotiator have repeatedly stated that we would not 
make the decisions for the bands, nor would we even offer our opinions to you as these 
decisions are yours to make in the best interests of your members. So, as can be seen, 
Canada has no fiduciary role under the NFA to the five bands."112 (emphasis 
added) 

Honourable Tom Siddon, Minuter of IAND, to Chief S. Garrioch, NFC. Dated December 20, 1991. 
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In a December 1991 letter the Minister reiterated the view 

that Canada had met its obligations and disputed the NFC 
interpretation of the Agreement saying that the NFC; 

"...continue to view the NFA as encompassing responsibilities vastly different than the 
way the other parties see their obligations. That is your right and / respect that right. 
Likewise, the other parties equally have the right to their views of their obligations. As 
you are aware, they view the obligations fundamentally differently than you do. This 
impasse would seem to preclude meaningful negotiations between the parties." 
"Canada cannot guarantee implementation by the other parties as they are not 
controlled by Canada. Canada has fulfilled its duty with respect to compensation, and 
will continue to press Manitoba and Manitoba Hydro to implement their 
commitments. "273 

The 1992 Report of the Auditor General presents a strongly 
critical review of the performance and posture of DIAND. Some of 
the main points in the review include: 

* The NFA is being implemented by a dispute resolution 
process rather than by a co-ordinated, co-operative effort by 
all parties. 

* Fifteen years after the signing of the NFA, DIAND reports 
that it's obligations have not been fully determined. 

* Since DIAND has general fiduciary responsibility in matters 
relating to Indian people, it ought to have exercised a lead 
role in monitoring (i.e. implementation of the NFA). 

* Despite the fact that various environmental monitoring 
programs, boards, and committees represented by all the NFA 
parties were established, none of these bodies had the 
authority to assign responsibility or enforce necessary 
action. This has led to use of the arbitration process for 
resolution of environmental issues. 

* No environmental impact assessment had ever been performed 
prior to the project or since. Such an assessment is 
essential for NFA implementation. Despite the fact that in 
1989 a four party Environmental Steering Committee expressed 
concern over the absence of impact statements and reported 
that statements of adverse effects were urgently required, the 
audit found no evidence that the impact statements were 
undertaken. 

* Community plans, provided for in Article 16 of the NFA, 
were funded by Canada. Canada's interpretation of the NFA was 
that Article 16 plans were to be implemented through normal 
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program funds. However, no mechanism to monitor progress or 
report on implementation was ever developed by DIAND. 

* In view of the Department's (i.e.DIAND) legislated mandate 
for matters respecting Indian peoples, there is an opportunity 
and need for DIAND to exercise greater initiative and 
leadership in resolving NFA issues. (Report of the Auditor 
General of Canada to the House of Commons, 1992:371-381): 

7.3 Conclusions 

During the 17 years since the drafting of the NFA was 
commenced the position of Canada has evolved very slowly and it has 
not evolved very far. 

During the early years, from 1978 until about 1981, the Ottawa 
offices of DIAND may have underestimated dramatically the financial 
implications of the NFA and even the regional (Winnipeg) office 
probably did not realize that costs might rise high into the 
hundreds of millions of dollars. As awareness grew, policy 
changed. Benign neglect characterized the period from 1978 to 
1981; the recognition that costs might be measured on the same 
scale as James Bay caused that policy to change to active 
antagonism. Canada became an adversary of the NFC and along with 
Manitoba and Manitoba Hydro, Canada began to seek the destruction 
of the NFC and a less costly alternative to the NFA. 

The change was not very great. Canada was reluctant to agree 
to the creation of the NFC in the first place, and even after the 
Agreement was signed, DIAND was reluctant to cede power or 
authority to it or to the affected communities. Canada seemed 
always to be more comfortable with the developmental orientation of 
its Provincial partners than with the conservation needs of the NFC 
First Nations. When the costs of implementation became apparent to 
Ottawa, DIAND moved quickly to revise its posture. In the 
negotiations which took place between 1986 and 1989, any 
differences between Canada and the Provincial partners were minor 
in comparison to the gulf between Canada and the NFC. Canada 
wanted history revised; Canada wanted (and today continues to 
want), the NFA extinguished and the NFC disassembled. 
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8.0 RECOMMENDATIONS 

The four First Nations which constitute the NFC continue to 
seek implementation of the NFA. Although three of the First 
Nations have independently commenced discussion of a comprehensive 
settlement with the other Parties to the Agreement, they have done 
so reluctantly, under duress, and only after experiencing the 
lengthy delays in implementation and the recalcitrance of the other 
Parties. The goal of the NFC and First Nations continues to be 
implementation. 

It is the view of the First Nations that failure to implement 
the Agreement has derived from two factors; the lack of will and 
good faith on the part of the other Parties to the Agreement, and 
the NFC's lack of leverage in the negotiation and bargaining 
process which has taken place during the seventeen year history of 
the Agreement. The First Nations view the NFA as a treaty; a view 
supported by the Aboriginal Justice Inquiry in Manitoba, and seek 
to have the Agreement declared a Treaty by Canada. The First 
Nations also seek to strengthen their negotiating position and re-
enforce their position as a party to the Agreement through 
confirmed funding of the NFC. Finally, the First Nations seek an 
energetic and effective program of implementation with each Party 
accepting fully the responsibilities which they undertook when, in 
1977, they signed the NFA Treaty. 

To make specific their goals and objectives, the NFC 
respectfully commends to the Royal Commission on Aboriginal Peoples 
the following recommendations. 

1) The Northern Flood Committee respectfully requests that the 
Royal Commission on Aboriginal Peoples specifically declare 
their support of the view expressed by the NFA First Nations 
and endorsed by the Aboriginal Justice Inquiry, that the NFA 
is a Treaty and should be interpreted as a Treaty by all 
Parties. 

2) It should be recognized that Canada has a fiduciary 
obligation not only to fulfil its own NFA obligations, but 
also to ensure that Manitoba and Manitoba Hydro fulfil their 
NFA obligations. Historically, Canada has been an adversary 
of the NFC and NFA First Nations. It is time for a new 
relationship. The NFC recommends that Canada enter into a 
partnership and alliance with the NFC First Nations in order 
to stimulate NFA implementation. Such an alliance requires 
that Canada abandon its strategy to discharge its continuing 
obligations through a one-time settlement package and adopt of 
new attitude. Canada should, instead, make an effort to 
understand and promote the NFC's and First Nations' 
perspective and interpretation of the NFA. Canada should 
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focus less on limiting its liability and become actively 
involved in meeting its own obligations and take 
responsibility to ensure the other Parties meet theirs. 

3) The evidence presented in the foregoing submission 
describes the protracted and poor record of NFA 
implementation. It is the view of the NFC that the failure of 
the other Parties to meet their respective individual and 
joint obligations constitutes a breach of contract, and in the 
case of Canada, a breach of fiduciary responsibility. The 
elders and other members of the NFC communities have had to 
live with the Project and the damage it has done for almost 
two decades. They have seen few benefits from the NFA. The 
NFC recommends that the other NFA Parties provide the NFA 
First Nations with a cash payment as a penalty for non-
performance, and as redress for past performance failures and 
loss of entitlements and benefits of the NFA. Such a payment 
would cover a retroactive period covering the years 1978-1993, 
inclusive, and should represent "new monies" over and above 
payments and programs to date. Canada, should forthwith take 
the lead role in assisting the NFC and NFA First Nations in 
negotiating such an arrangement. 

4) Once redress for the past seventeen years is dealt with, 
the Parties can face future NFA implementation with a fresh 
attitude. The NFC recommends that a Four-Party Implementation 
Team be established with the objective of implementing the 
Agreement beginning in 1994 .274 The team should pursue five 
general objectives: 

a) review and attach meaning to the NFA Articles, where 
the team cannot agree on matters of interpretation, 
direction should be sought through the arbitration 
process. 

b) identify those aspects of the Agreement which have 
been implemented in whole or in part, and those which 
have not been addressed at all or which have not been 
addressed to the satisfaction of the NFA First Nations. 

c) evaluate the effectiveness of existing implementation 
efforts such as resource harvesting programs, employment 
strategies, community development needs, and identify or 
design measures to improve effectiveness. 

It is suggested that the objective of the team be established throughdiscussions at the highest political levels and an agreement-in-principle between 
the Minister of I A N D , Minister of Northern Affairs , Manitoba, and the Chairman of Manitoba Hydro. Party delegates to the team should have authority, both 
political and financial, to carry out their mandates. The team should have an independent research staff. 
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d) develop measures or programs to implement those 
aspects of the Agreement not implemented either in whole 
or in part, or not to the satisfaction of the NFC. 

e) monitor and evaluate implementation activities on a 
yearly basis. 

Within the framework of these general activities, the team 
should give priority to four specific objectives: 

i) The NFC has never received adequate funding to 
properly function as an equal Party under the NFA. 
Adequate resources are required by the NFC in order that 
it can fulfil its role and obligations as an NFA 
signatory. Foremost, this includes ensuring that the 
rights, benefits, and entitlements of the NFA First 
Nations are protected and acquired through implementation 
of the Agreement. 

ii) Canada should adopt an aggressive strategy to ensure 
that Manitoba surveys and transfers the NFA First Nation 
Article 3 exchange lands selections within the next 
twelve months and should ensure that Manitoba recognizes 
the Article 4 "hold area" selections pursuant to Article 
4. 

iii) Canada should take a lead role in negotiating with 
the other Parties to jointly establish an appropriately 
funded research trust which will allow the NFC and NFA 
First Nations to facilitate and manage the scoping, 
design, and execution phases of comprehensive Social 
Impact Assessments and Environmental Impact Statements. 
Information and evidence deriving from these assessments 
is required by the First Nations in order to assess and 
define responsibilities and the adequacy of programs of 
implementation. 

iv) Throughout the life of the NFA, no agency has ever 
been delegated responsibility for administration, 
monitoring, management, or evaluation of programs of 
implementation. This has resulted in independent 
accounting by each of the Parties. No common and 
accepted record exists of implementation activities to 
date or their effectiveness. With adequate funding, the 
NFC is prepared to take on this important role. 
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APPENDIX A 
NORTHERN FLOOD AGREEMENT 



THIS AGREEMENT MADE IN QUADRUPLICATE the 

c V - ^ ^ t X A- D- 1 9 7 7 

Ä T H I S 

BETWEEN: 

THE GOVERNMENT OF MANITOBA, 
("Manitoba"), 

- and -

THE MANITOBA HYDRO-ELECTRIC BOARD 
("Hydro") 

- and -

THE NORTHERN FLOOD COMMITTEE, INC., 
a corporation acting with the financial 
support of Canada, which was incorporated 
by the Indian Bands of Nelson House, 
Norway House, Cross Lake, Split Lake 
and York Factory, and negotiated on 
their behalf ("Committee"), 

- and -

THE GOVERNMENT OF CANADA, as represented 
by THE MINISTER OF INDIAN AFFAIRS AND 
NORTHERN DEVELOPMENT, 
("Canada") 

WHEREAS: 

A. Hydro and Manitoba are engaged in the development 

of hydro-electric power through projects commonly known as the 

Lake Winnipeg Regulation and Churchill River Diversion Project 

("the Project" as hereinafter defined): 

B. As a result of the Project, the water regime 

of certain waters, rivers, lakes and streams has been, or 

will be modified; 



C. As a result of the modification of the vl^psr 

regime, adverse effects have occurred, and may continue to 

occur, on the lands, pursuits, activities and lifestyles, of 

the residents, individually and collectively, of the Reserves 

of Cross Lake, Nelson House, Norway House, Split Lake and 

York Landing ("the Reserves" as hereinafter defined); 

D. The parties wish to ensure that all persons as 

defined herein, who may be, or have been, directly or in-

directly, adversely affected by the Project shall be dealt 

with fairly and equitably; 

E. Uncertainty as to the effects of the Project, 

with respect not only to the Project as it exists at the date 

of this Agreement but also as it may develop in the future, 

is such that it is not possible to foresee all the adverse 

results of the Project nor to determine all those persons who 

may be affected by it, and, therefore it is desirable to 

establish through the offices of a single arbitrator a con-

tinuing .arbitration instrument, to which any person adversely 

affected may submit a claim, and as well as to fully empower 

such arbitrator to fashion a just and appropriate remedy; 

F. Canada and Manitoba acknowledge the need to 

set forth the principles on which compensation will be based 

in respect of those matters set forth in this Agreement; 

G. Canada,, by virtue of its jurisdiction and 
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- 3 - t 
responsibility for Indiand and lands reserved for Indians, 

is committed to playing an active role in providing oppor-

tunity for the continued viability of the communities and, 

in particular but without limitation, in making available 

resources and expertise to the communities in planning and 

improving the social and economic conditions of the communi-

ties, and in ensuring that the special rights of Indians, 

including those arising from Treaty 5, are adequately 

protected; 

H. Canada agrees that it is necessary to co-

ordinate its normal program responsibilities for the Bands 

or the members thereof with the benefits and measures pro-

vided by and/or pursuant to this Agreement. 
€ 

NOW THEREFORE THIS AGREEMENT WITNESSETH THAT in consideration 

of the premises and of the covenants herein contained, the 

sufficiency of all of which is hereby acknowledged, the 

parties mutually covenant and agree as follows: 
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ARTICLE 1 
Definitions 

In this Agreement: 

1.1 "Affected lands" means the Easement land as 

defined in Article 1.8. 

1.2 "Arbitrator" means the arbitrator appointed 

pursuant to this Agreement. 

1.3 "Band" means any of the Norway House, Cross 

Lake, Nelson House, Split Lake and York Factory Indian Bands. 

1.4 "Band Council" means a "Council of the Band", 

as defined in the Indian Act, R.S.C. 1970, Chapter 1-6 and 

established pursuant thereto, in respect of any of the Bands. 

1.5 "Claim" means any matter submitted by any person 

to the Arbitrator for his decision. 

1.6 "Community" shall mean all persons collectively, 

resident on a Reserve, but shall be used as a term of reference 

interchangeably with "Reserve", as may be appropriate to the 

context. 

1.7 "Easement" means the right granted to Hydro in 

perpetuity, to inundate and store water on portions of the 

easement land as provided in Article 3. without being 

liable for any loss or damage to any person or property on 
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the said land which may be caused by or result therefrom, 

together with the right to enter upon and use the easement 

land to do bank protection, maintenance and other related 

work, and the right of ingress and egress to the easement 

land over and through a Reserve for these purposes. 

1.8 "Easement land" means the Reserve land be-

tween the severance line and the boundary of the Reserve 

adjacent to the shoreline in which an easement in perpetuity 

is granted to Hydro. 

1.9 "Mitigatory measure" means any work, program 

or measure which is designed or intended to diminish, prevent, 

or ameliorate any adverse effect of the Project. 

1.10 "Navigation" includes all use at any time cf 

the year by any person of the waterways affected by the Project 

for travel, access to wildlife resources and recreational 

purposes. 

1.11 "Order" means any award, order, decision, ruling, 

direction, determination or recommendation made by the Arbi-

trator pursuant to this Agreement. 

1.12 "Person" means any individual who is a member 

of a Band, or any group, unincorporated association, or cor-

poration whose membership or shareholding is wholly or sub-

stantially comprised of such individuals or any unincorporated 
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association or corporation established by any Band Council, 

or any Band Council or any Band. 

1.13 "Project" means the Lake Winnipeg Regulation 

and the Churchill River Diversion Projects as described in 

the Summary Report of the Lake Winnipeg, Churchill and Nelson 

Rivers Study Board (April 1975) (Nelson River Development) 

as more particularly shown on pages 18 and 19 of the Summary 

Report. A schematic map prepared by Hydro is attached hereto 

as Schedule " A " showing the addition of Early Morning and 

Kepuche generating stations on the Burntwood River at static 

inundation levels of 810'and 710' A.S.L. respectively. The 

permitted static inundation levels are as determined by Ar-

icle 3.9. 
4 

1.14 "Remedial measure" means any work, program or 

measure which is designed or intended to enhance, preserve, 

restore or replace in kind, wholly or in part, any property, 

land, land use interest or activity of any person, which has 

been or may be adversely affected by the Project. 

1.15 "Reserve" shall have the same meaning as con-

tained in the Indian Act, i.e. any tract of land, the legal 

title to which is vested in Her Majesty The Queen in right of 

Canada, that has been set apart by Her Majesty for the use and 

benefit of a Band, at the time of the signing of this agreement 

or at any time subsequent thereto and more particularly means the 

Reserves commonly known as Nelson House, Cross Lake, Norway 
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House, Split Lake, and, for the purpose of this Agreement, 

York Landing. 

1.16 •I Resident" means any individual person who is 

a member of a Band, and whose principal residence is located 

on a Reserve. 

all non-treaty Indians and Metis, collectively, whose principal 

residences are adjacent to a community and within the area 

commonly described by the name of the community, notwithstanding 

that the location of such residence may also be described by 

some other, more particular name. 

1.18 "Severance Line" means the upland boundary cf the 

easement land as herein defined and the location of the severance 

line in each Reserve is defined in Article 3.6. The location of 

the severance line will be shown on maps prepared following com-

pletion of the legal surveys as required in Articles 3.11 hereof, 

and such maps, when completed, shall form part of this Agreement. 

1.19 "Static Inundation Level" means the inundation 

level with wind effects eliminated. 

1.17 ii Settlement" means a community together with 

1.20 "Trapline Zone" means the Registered Trapline 

Zone set aside by Manitoba generally for the use of a community 

as at the date of this Agreement as shown on a map or maps 



" 8 " ^ attached hereto and forming part of this Agreement identified 

as Schedule " B 

1.21 "Water regime" means the levels and flows includ 

the fluctuations thereof and the. timing thereof throughout the 

waterways, as these prevailed before modification by the 

Project and, to the extent determinable, as they would have 

prevailed in the future, if the Project had not been developed. 

1.22 "Waterway" means any river, stream or lake on 

which the water regime is controlled or is modified in any way 

by the Project. 



ARTICLE 2  
General Provisions 

2.1 Upon ratification, Canada and Manitoba shall 

take such steps as are necessary to give effect to all of 

the provisions of this Agreement. 

2.2 Nothing in this Agreement shall be deemed to 

extend Canada's obligations to persons not defined as Indians 

in the Indian Act. 

2.3 This Agreement shall be without force and 

effect and shall be without prejudice to the Bands until and 

unless ratified by the Bands by the procedure set out in 

this Article. 

2.3.1 Within ten days of the signing of this Agreement 

by all parties, Manitoba, the Committee and Canada each shall 

name two representatives to constitute a Steering Committee 

that shall have the responsibility for the conduct and over-

sight of a referendum to determine whether or not this Agree-

ment is ratified by a majority of the Members of the five 

Bands. One of the representatives named by Canada shall be 

appointed by Canada to serve as Chairman of the Steering 

Committee. The Chairman shall call the first meeting of the 

Steering Committee within fourteen days of the signing of 

this Agreement by all parties. 
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2.3.2 The Steering Committee shall submit a pr^^ised 

budget for the conduct of the referendum to Canada and Manitoba 

for approval. All costs of the referendum shall be shared 

equally by Canada and Manitoba. 

2.3.3 The referendum shall be completed, and the 

results reported in writing by the Steering Committee to the 

four parties within 60 days from the date of signing of this 

Agreement. 

2.3.4 All decisions of the Steering Committee shall 

be determined by majority vote. 

2.3.5 The Steering Committee shall name a presiding 

officer to be solely responsible for the conduct of the 

referendum on each Reserve undeT the direction of the Steering 

Committee. The Steering Committee shall determine the hono-

raria to be paid to the presiding officer, which honoraria 

shall be included in the budget specified above. 

2.3.6 The referendum will be held on each Reserve 

not sooner than ten days after a public meeting is held on 

the principal Reserve of the Band concerned, for the purpose 

of discussing this Agreement and answering questions that 

may be raised by band members concerning this Agreement. 

The meeting shall be chaired by the presiding officer who 

will give public notice of the time and location of the 

meeting not less than seven days before the meeting. 
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2.3.7 The referendum will be conducted by secret 

ballot in which only persons registered as members of the 

five Bands, as of the day on which the ballot is held for 

the Band, shall be eligible to vote. The presiding officer 

shall have the sole authority to determine whether persons 

presenting themselves at the polling places are in fact the 

persons they purport to be, and are registered as members 

of the Band concerned as of the date that the ballot is held 

for the Band concerned. 

2.3.8 The presiding officer shall forward the ballot 

box under unopened seal to the Steering Committee, in accord-

ance with the instructions of the Steering Committee. The 

Steering Committee shall open all the ballot boxes and count 

the ballots only when all the ballot boxes have been received 

by it. The Steering Committee will report the results of 

the ballots in writing, under confidential cover, by community, 

to each of the four parties. A simple majority among all 

ballots cast will be deemed to be a ratification of this 

Agreement. 

2.3.9 The Steering Committee shall have authority to 

interpret the provisions of the ratification process and to 

adopt other requirements as may in its opinion be required 

provided that such requirements are not contrary to the pro-

visions of this Agreement. 
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2.4 The obligations of Canada to Indians purs^^it 

to the Indian Act and the obligations of Manitoba to Indian 

residents of Manitoba in the form of programs, projects 

and other funding, shall apply to the Indian residents of 

the Reserves, subject to the normal criteria established 

from time to time for the application of such programs and 

projects and shall in no way be diminished by any entitle-

ments pursuant to this Agreement. 

2.5 The parties agree that the area and boundaries 

of the Reserve of the York Factory Band at York Landing 

have not been ascertained at the date of this Agreement. 

Notwithstanding anything to the contrary contained in this 

Agreement, neither the said Band nor any member thereof shall 

be prejudiced by virtue thereof, in respect of any claim. 
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ARTICLE 3 
Land Exchange 

3.1 Any Band whose Reserve lands are affected 

("affected Band") shall be compensated by Manitoba granting 

to Her Majesty the Queen in right of Canada, for the use and 

benefit of the affected Band, an area of land equal to not 

less than four (4) acres for every acre of affected lands 

(as herein defined), free and clear of any encumbrances except 

any such easements in favour of Hydro as are provided in 

Article 3.5. 

3.2 The land granted in compensation shall be 

selected from unallocated, unencumbered and unoccupied land, 

owned by Her Majesty the Queen in right of the Province of 

Manitoba, in the area commonly used and enjoyed by the 

community in the exercise of its traditional pursuits, and 

the land selected shall not necessarily be contiguous with 

a Reserve. In the absence of agreement between the parties 

on any parcel proposed for selection, the provisions of 

Article 24 shall apply. In order to avoid the undue re-

striction of the lands from which selection may be made, land 

set aside as a "Water Power Reserve" shall not be deemed 

to be allocated, encumbered, occupied or required for public 

purposes by reason only of it being set aside as a "Water 

Power Reserve". Land in respect to which Manitoba has set 

aside, granted or assigned timber rights shall not be deemed 

to be allocated, encumbered, occupied or required for public 

purposes by reason only of it being so set aside, granted 



3.2 (contd.) 

or assigned, but land which is being actively logged at the 

date of this Agreement and land occupied by or used in 

connection with active logging camps shall be deemed to be 

allocated, encumbered or occupied. 

3.3 The Band Council shall be entitled to identify 

the parcel or parcels of land it is prepared to accept in 

exchange for the affected lands, and provided they are not 

required for public purposes, Manitoba shall transfer such 

lands so that the said lands will constitute a Reserve, with 

all the rights appurtenant to Reserves occupied by the Bands 

or any of them at the date of this Agreement, including 

without limitation, all mineral rights. Any area so selected 

shall be subject to the right of Manitoba to exclude therefrom 

within three months after receipt of identification of such 

area, any area required by reason of intended specific use 

for public purposes. Such exclusion shall be identified by 

Manitoba submitting to the Band Council a map showing the 

excluded portion and a letter stating the area of the excluded 

portion and the intended specific use. 

3.4 The Band Council may, at any time within five yea 

following the date of this Agreement, notify Manitoba by Band 

Council Resolution that it wishes to exchange th.e land received 

pursuant to Article 3.1, or part thereof, for any other equal 

area of land owned by Her Majesty the Queen in right of the 

Province of Manitoba in the vicinity of the community affected, 
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£ 4 (contd.) 

and such lands shall be transferred to the use and benefit 
of the Band as provided in Article 3.3. 

3.5 „ Consistent with past practice and community 

attitudes in relation to land ownership and use, where land 

is transferred to the Bands pursuant to Article 3.1 or 

Article 3.4, and abuts any waterway, the boundaries shall 

be projected to the margin of the water so that the boundary 

of the parcel transferred shall be the upper margin of the 

water as it prevails after modification of the water regime. 

However, Hydro shall be granted an easement in perpetuity in 

the portion of the parcel below a severance line to be de-

termined by Hydro in the manner set forth in this Article. 

The area of the land over which Hydro is granted such an 

easement shall not be considered to be part of the quantum of 

land which Manitoba undertakes to transfer as the entitlement 

pursuant to Article 3.1. 

3.6 Each Band shall facilitate, and Canada shall 

grant to Hydro the easement in the following Reserve lands: 

3.6.1 At the Cross Lake Reserves, all reserve lands 

below 690 ft. A.S.L. and contiguous to the Nelson River; 

3.6.2 At the Norway House Reserves, all Reserve 

lands below 717.5 ft. A.S.L. and contiguous to the Nelson 

River; 
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3.6.3 At the Nelson House Reserves, all Reserve lands 

below 814 ft. A.S.L. and contiguous to the Burntwood and 

Footprint Rivers and all land below the "protected severance 

line" shown on figures marked 6A to 6F inclusive attached 

hereto as Schedule " C", where such line is shown above ele-

vation 820 ft. A.S.L. and such portions of the line shall be 

deemed to include the projection thereof from elevation 820 ft. 

A.S.L. to 814 ft. A.S.L. 

3.6.4 At the Split Lake Reserves, all Reserve lands 

below 559 ft. A.S.L. and contiguous to Split Lake; 

3.6.5 At the York Landing Reserve, all Reserve lands 

below 559 ft. A.S.L. and contiguous to Split Lake. 

3.7 The upland boundaries of the easement lands 

as defined in Articles 3.6.1 to 3.6.5 above are the severance 

lines in each Reserve. These severance lines shall be de-

termined from the best mapping and information available. 

Manitoba shall make available to the parties by August 31, 

1977 maps showing the severance lines. 

3.8 The severance lines referred to in Article 3.7 

are preliminary determinations and it is agreed that they 

shall be more specifically determined in accordance with the 

provisions set out in Article 3.12. The severance lines so 

determined shall, subject to the approval of the parties, be 

the final severance lines. No party shall unreasonably 
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3.8 (contd.) 

withhold its approval to an alteration of the severance 

lines as required by the provisions of Article 3.12. 

3.9 The granting of the easement by Canada is 

subject to the following conditions: 

3.9.1 That Hydro shall, to the extent it is possible 

to do so and is within the control and authority of Hydro, 

control the flow of water on the regulated waterways so as 

to ensure that the static inundation levels of waterways ad-

jacent to each Reserve do not exceed the following: 

3.9.1.1 At Cross Lake, 687 ft. A.S.L.; 

3.9.1.2 At Norway House, 715 ft. A.S.L.; 

3.9.1.3 At Nelson House, 800 ft. A.S.L. before 

construction of any dam, the forebay of which 

includes Threepoint Lake, and 802 ft. A.S.L. 

during and after such construction; 

3.9.1.4 At Split Lake and York Landing, 556 ft. A.S.L. 

All levels refer to Canadian Geodetic Datum established at 

the date of this Agreement. 

3.9.2 That Hydro will use all practical means, including 

adjustment of flows through control structures, to prevent any 

inundation of Reserve lands lying between the static inundation 

level and the severance line. 
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3.9.3 That the easement is granted to Hydro solely 

for reasons dircctly associated with the Project and does not 

grant to Hydro any other rights in the easement land. 

3.10 Canada and the Bands shall not develop, 

improve or construct any temporary or permanent structure on 

the easement land other than those which the Band Council 

deems necessary for the social and economic well-being of 

the Band. Any such structure or improvement shall not impede 

or adversely affect the rights conferred upon Hydro by the 

easement. Hydro shall not be liable for damage to any 

structure or improvement unless such damage occurs as a 

result of inundation caused by the negligence of Hydro. 

3.11 Subject to Articles 3.12 and 3.13, Manitoba 

shall cause to be performed all such legal surveys of all 

Reserve lands contemplated by this Agreement in order to 

give full force and effect to all of the above provisions 

concerning land exchange at no cost to the Bands or Canada, 

and shall use its best efforts to ensure that such surveys 

are carried out expeditiously upon, and in any event within 

not more than twelve months after, receiving notice of any 

Band Council resolution duly approved by Canada of the need 

to survey any particular boundary, and/or parcel. 

3.12 The area of the affected lands for each Reserve 

shall be determined, for the purpose of the land exchange 

provisions herein, as follows: 
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4.5 (contd.) 

public purposes by reason only of it being so set aside, 

granted or assigned, but land which is being actively logged 

at the date of this Agreement and land occupied by or used in 

connection with active logging camps shall be deemed to be 

allocated, encumbered or occupied. 

4.6 Whenever it appears to Manitoba that any parcel 

selected within a hold area by a Band is no longer being used 

for the purposes or in the manner contemplated by this Agreement, 

Manitoba may serve notice upon the Band Council of Manitoba's 

intent to revoke the permit covering the parcel in question. 

In the absence of proper cause being shown to Manitoba, or of 

a submission of the matter to arbitration, within six months 

following the Band's receipt of that notice, Manitoba may 

cancel the permit in question, and such cancellation shall con-

stitute relinquishment by the Band for the purposes of 

Article 4.5 
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ARTICLE S 
Navigation 

5.1 Residents of the Reserves have a right to free 

and normal navigation of the waterways. 

5.2 In order to give effect to the continued right to free 

and normal navigation by all persons, Manitoba agrees to 

remove obstructions to navigation created by the construction 

of the Footprint River and the Minago River causeways as soon 

as practical and in any event not later than two months after 

the date of ratification of this Agreement. 

5.3 Manitoba and/or Hydro undertake to maximize the 

free and normal use of the navigable waters (as defined by the 

Navigable Waters Protection Act R.S.C. 1970 Chapter N-19) by 

all persons affected by the Project and in particular: 

5.3.1 To ensure proper clearing of land in the Nelson 

House area and in the area between Footprint Lake and Three-

point Lake in order that flooding will not interfere with existing 

navigation by the local population; 

5.3.2 To ensure that, in the event that standing trees 

become a navigation problem now or in the future, clearing 

action is performed; 



5.3.3. To remove debris of any nature which results from 

the actual construction or from the flooding of land or by 

diversion of waters in the total area encompassed by the overall 

Project. 

5.4 In the event that any claim is submitted to the 

Arbitrator with respect to any adverse effect of the Project 

on navigation, the Arbitrator may, irrespective of any order 

he may make in respect of such claim, recommend to the Minister 

of Transport, Canada ("the Minister" in this Article) such 

measures as the Arbitrator deems may be appropriately required 

of Manitoba and/or Hydro by the Minister, for the purpose of en-

suring free and normal navigation of the navigable waters. 

5.5 Hydro shall comply with the conditions set out in 

all Approval Documents issued to Hydro by the Minister in 

relation to the Project as these pertain to actual or potential 

adverse effects on the communities or the residents thereof. 

5.6 In order to give effect to the continued right to 

free and normalnavigation by all persons, Hydro agrees to construct 

and maintain a portage facility at Notigi Dam which will enable 

users of the waterways to freely and safely proceed along the 

waterway now obstructed by the Notigi Dam. 
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ARTICLE 6 
Quality of Water 

6.1 Canada accepts responsibility to ensure the 

continuous availability of a potable water supply on each of the 

Reserves. The quality of the water shall meet the health and 

safety standards set by Canada to protect the public health. 

6.2 Canada shall be reimbursed by Hydro to the extent 

of 50% of its reasonable expenditures incurred in. providing 

potable water to any Reserve to the extent that such expenditures 

are attributable to adverse effects of the Project, or to the risk 

of such adverse effects. Any dispute may be referred to the 

Arbitrator for determination. 



ARTICLE 7 
Cemeteries and Objects 

of Cultural Significance 

7.1 Hydro shall make available a sufficient sum 

of money and/or equipment and supplies necessary to protect 

the remaining cemeteries from flooding attributable to the 

Project. 

7.2 The nature, quality and performance of the 

works required by this Article shall be the responsibility of 

the Band Council,subject only to the right of Hydro to ensure 

that such works are done in a good and husbandlike manner. 

7.3 Hydro shall make every reasonable effort to 

preserve objects of cultural significance such as the Footprint 

and Chair at Nelson House and relocate them to such place within 

the Reserve as the Band Council may, by resolution, direct. 
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ARTICLE 8 
Maps 

S1-1 Notwithstanding anything contained in this 

Agreement, Hydro undertakes to provide to each Band Council, 

as soon as possible, large scale maps of each community showing 

the affected lands, including the static inundation level of 

each Reserve, to a reasonable degree of accuracy. 

8-2 Hydro shall provide a large scale map or 

maps to each Band Council indicating areas which may from time 

to time be rendered unsafe for travel in summer or winter as 

a result of the Project. 



ARTICLE 9 
Notice to Parties 

9.1 Hydro shall give written notice to each 

Band Council and to the Regional Director General of Indian 

Affairs (Manitoba Region) regarding its plans and/or its 

intention to prepare plans for future developments affecting 

the Rat or Burntwood or the lower Churchill Rivers, or the 

Nelson River, or any tributary thereto or lake thereon, which 

may affect any one or more of the residents of the Reserves. 

9.2 Hydro shall not make any'decisions in respect 

to any such future developments unless and until a process of 

bona fide and meaningful consultation with the communities has 

taken place. 

9.3 Under normal operating conditions, Hydro 

shall give written notice to the Band Council of any Band 

which may be affected, and to the Regional Director General 

of Indian Affairs (Manitoba Region) at least 2 weeks before 

making any operating changes of a nature that will affect 

the water levels and/or flows. In case of emergency, Hydro 

will give only such period of notice as is practical. 

9.4 

9.9, and 

Reserves 

In addition to the notice required by Article 

in recognition of the fact some residents of the 

may be.away from the Reserves following their traditional 
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9.4 (contd.) 
pursuits, Hydro shall give notice by radio in both the English 

and Crce languages forthwith and continue so long as necessary 

(and in any event no less than 3 successive days) during the 

evening broadcast hours of the local and community radio 

stations and for greater certainty, on the Native Communications 

Broadcast from Thompson. Hydro shall also try to give such other 

reasonable forms of notice as the Bands may from time to time 

request. 

9.5 Each Band Council shall advise Hydro in 

writing regarding the modes of communication to be used from 

time to time, and Hydro shall notify each Band Council in 

writing of the modes of communication that it finds practical 

to implement and agrees to follow. 

9.6 Any notice to Manitoba shall be in writing 

and forwarded to the Deputy Minister, Department of Northern 

Affairs, Legislative Building, Winnipeg, Manitoba. 

9.7 Any notice to Hydro shall be in writing 

and forwarded to The General Manager, Manitoba Hydro, P.O. 

Box 815, Winnipeg, Manitoba, R3C 2P4. 

9.8 Any notice to the Bands shall be in writing 

and forwarded to an address to be furnished by the Bands 

following ratification of this Agreement. 
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9.9 Any notice to the Committee shall be in writing 

and forwarded to The Northern Flood Committee, Inc., Room 1010, 

191 Lombard Avenue, Winnipeg, Manitoba R3B 0X1. 

9.10 Any notice to Canada shall be in writing and 

forwarded to Regional Director General, Department of Indian 

Affairs and Northern Development, 1100-275 Portage Avenue, 

Winnipeg, Manitoba, R3B 3A3. 

9.11 The designation of a person to be notified or 

the address of such person may be changed at any time by 

similar notice given by the party requesting the change to each 

of the other parties. 



ARTICLE 10 
Minimization ôT^Pamage 

10-1 Manitoba shall have regard to minimizing 

the destruction of wildlife by controlling the water levels 

and flows to the extent that it is practical to do so. 

10.2 Without limitation, for the purpose of 

avoiding many adverse effects on the community of Cross Lake, 

it is contemplated that it may be appropriate for Hydro to 

construct a control structure at or near the outlet of Cross 

Lake and to operate this structure so as to prevent the 

occurrence of low water levels which adversely affect the 

community and to restore, to the extent practical, the 

natural pattern of seasonal fluctuation in lake levels. 
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ARTICLE 11 
Accident, Disability and Life Insurance 

11.1 The parties acknowledge that accidents may 

occur which cause damage to personal property and/or injury 

to persons or even death, as a direct or indirect result 

of the Project, and that a group life, disability and 

accident insurance policy to cover the residents of the 

communities may be a practical method of insuring monetary 

benefits to the accident victims and/or survivors. 

11.2 The Arbitrator shall have authority to deter-

mine the practicability, and recommend on the advisability 

of obtaining such insurance and what risks shall be covered 

and in what amounts it shall be "obtained and who shall bear 

the cost of the premiums. 
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ARTICLE 12 
Community Infrastructure 

12.1 Measures and works which are required for the 

protection, restoration or adjustment, in relation to the new 

water regime, of community infrastructure, shorelines and/or 

property of residents shall be undertaken at Hydro's expense. 

In all cases where it is practical to do so, such measures shall 

be carried out in conformity with the reasonable requirements of 

a specific physical development plan adopted by resolution of 

a Band Council. 

12.2 If, by reason of urgency, interim measures or works 

have been or are implemented, these shall be subject to 

modification at Hydro's expense, to conform with the requirements 

of a physical development plan, when adopted, if the said plan 

identifies detrimental effects 'of the interim measure. 

12.3 Canada and Manitoba shall offeTto the Band the 
opportunity and any assistance or training necessary, to have 
all such measures or works carried out by community residents, 
to the extent that it is practical to do so. 

12.4 Following effective prior consultation with the 

Band, such measures or works shall be designed and implemented, 

to the extent practical, to ensure the safety of the residents, 

to facilitate the continuance of traditional activities and to 

conform to the aesthetic values of the residents. 



• 
12.5 Without limitation, it is contemplated that 

measures may be required: 

12.5.1 To protect shorelines adjacent to the community 

from erosion, 

12.5.2 To restore shorelines adjacent to the community 

which slump or erode, 

12.5.3 To construct new beaches or locations suitable 

for swimming, 

12.5.4 To replace docks, 

12.5.5 To clear shorelines, 

12.5.6 To protect and/or relocate roads and houses and 

other structures, 

12.5.7 To provide alternate recreational opportunities 

or facilities, 

12.5.8 To provide alternate transportation facilities, 

such as roads or barges, 

where these are or may be adversely affected by the Project. 



12.6 The reasonable cost of maintenance, depreciation, 

operation, repair and replacement of any remedial, mitigatory 

or other permanent works on a Reserve, undertaken or funded by 

Hydro and/or Manitoba by reason of the Project, shall be 

capitalized. A grant of such capital sum shall be paid by 

the said party or parties to the Band on the condition that it 

be invested in a chartered bank or credit union and that the 

income be applied for the said purposes, and that the Band shall 

account annually to the appropriate party regarding the amounts 

expended and the balance remaining in the capital account. It 

is acknowledged by the said parties that estimates of such costs 

are uncertain. The parties shall review annually the adequacy 

of the capital amount to ensure that the reasonable costs can 

be met. Any dispute relating to the adequacy of the capital 

amount may be referred to the Arbitrator for determination. 



ARTICLE 13 
Additional Clearing 

13.1 In addition to clearing of shorelines which may be 

required pursuant to Article 5 and Article 12 of this Agreement, 

it is contemplated that clearing of certain areas in the vicinit 

of a community may be required where standing trees are, or are 

likely to be inundated or damaged by the modified water regime 

so as to adversely affect the traditional or intended use of 

the shoreline by community residents. 
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ARTICLE 14 
Policy Matters 

14.1 Notwithstanding any provisions of this Agreement to the 

contrary, the parties agree that the provisions of Articles 15, 16, 

17 and 18 involve government policy and that it is inappropriate to 

empower an Arbitrator to order implementation or to inhibit govern-

ment from changing its policy; and further that it is in reliance 

upon the timely implementation of the provisions of these Articles 

that the parties are entering into this Agreement and referring same 

for ratification pursuant to the provisions of Article 2.3. 

14.2 THEREFORE IT IS AGREED that in the event that any pro-

visions of Articles 15, 16, 17 and 18, or any of them, are not imple-

mented, or only implemented in part, or if implemented are altered 

at some time in the future, or where a dispute arises concerning the 

implementation or the timeliness thereof, then the Arbitrator is 

given authority to fix damages. 

14.3 It is acknowledged that the policies set forth in Articles 

15, 16, 17 and 18 have implications that require clarification to 

ensure greater certainty. Accordingly, the Arbitrator may award 

damages provided for in this Article only to the extent that the full 

and timely implementation of any policy contemplated by the above-

mentioned Articles constitutes compensation (be it monetary compen-

sation, mitigatory measure or remedial measure) in whole or in part, 

of any kind, to any person, arising directly or indirectly out of, 

or attributable to, the Project; furthermore, if a claim or matter 

in dispute arises by virtue of any subsequent change in such policy, 

in whole or in part, then the quantum of damages awarded shall be 

based on the diminution in compensation, if any, arising out of such 

a change. 
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ARTICLE 15 

Wildlife Resources Policy 

15.1 Manitoba agrees to grant to the residents of the 

Reserves first priority to all the wildlife resources within 

their Trapline Zones, and in the rivers and lakes which were 

traditionally available to and used by them as a source of food 

supply, income-in-kind and income ("the Resource Area"). 

15.2 Because the Project has made and may hereafter make 

certain of the Resource Areas inaccessible for the foregoing 

purposes or has adversely affected the Resource Area to an 

undetermined extent, Manitoba undertakes to use its best 

efforts to make available new alternate Resource Areas to the 

extent that it is practical to do so. 

15.3 Manitoba has encouraged and will continue to 

encourage the residents of Reserves to achieve the maximum 

degree of self sustenance in food supplies and to maximize 

the opportunity to earn income and income-in-kind from the 

wildlife resources and will therefore prohibit hunting, trapping 

and fishing in the Resource Area by any non-resident of the 

Reserve who does not have a present right at law to carry on 

these activities in the Resource Area provided that: 

15.3.1 A controlled hunting, trapping, and/or fishing 

season may be permitted by reason of an overabundance of a 



40 

IS.3.1 (contd.) 
species, and it is in the interests of the perpetuation 

of such overabundant species to permit such a controlled season, 

and 

meaningful consultation with the appropriate representatives or 

body representing the interests of the residents affected. 

recognized that individuals who are permanently resident in 

or near a Resource Area may habitually hunt, trap and/or fish 

within the Resource Area and would expect that both themselves 

and their progeny should continue to be able to enjoy these 

benefits from the Resource Area, and therefore any prohibition 

against hunting, trapping and/or fishing within the Resource 

Area shall take into account these interests. 

IS. S For the purpose of protecting the wildlife 

resources in the Resource Area, Manitoba agrees to establish 

and to pay the prior approved expenses of a Wildlife Advisory 

and Planning Board. The Board may consider and recommend on 

all matters affecting wildlife within the Resource Area including 

the following: 

15.3.2 Such controlled season is established following 

15.4 Notwithstanding anything herein contained it is 
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15.5.1 Monitoring the wildlife resources in the Resource 

Area; 

15.5.2 Advising as to the overabundance of any species; 

15.5.3 Advising as to the maximum kill of any overabundant 

species that may be permitted within the Resource Area; 

15.5.4 Encouraging the annual harvest of wildlife resources 

in the Resource Area, to an extent and in a manner consistent 

with the perpetuation of adequate numbers of the 

species involved; and 

15.5.5 Formulating and recommending the implementation of 

such works and programs as will be consistent with the pro-

tection and perpetuation of the wildlife in the Resource Area 

or with the continuation of harvesting of wildlife resources. 

15.6 Manitoba agrees to appoint to the Wildlife Advisory 

and Planning Board sufficient residents of the Reserves to 

ensure that they have majority representation, and to this 

end shall solicit and consider recommendations by the residents 

of Reserves on the appointments. 

15.7 Manitoba agrees to provide training opportunities 

for residents of each Reserve to enable them to become qualified 
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for employment as Conservation Officers, responsible for 

enforcing policies in effect from time to time concerning 

wildlife management in the Resource Area and Manitoba further 

agrees to appoint such qualified residents to meet the needs of 

enforcement. 

15.8 The parties agree to facilitate and encourage the 

functions served by the community traplines, by reason of their 

contribution to the community in the form of: 

15.8.1 A food supply and income supplement for elderly 

or infirm residents; 

15.8.2 The opportunity for younger residents to learn 

and elder residents to teach the skills pertaining to the 

harvesting of wildlife resources, and 

15.8.3 An opportunity for recreational activities. 

15.9 Manitoba and/or Hydro agree to negotiate with 

appropriate.representatives of each community to'formulate 

and implement a program agreed upon, to achieve this 

obj ective. 



ARTICLE 16 
Planning Policy 

16.1 Canada and Manitoba will co-operate to provide the 

resources required to enable each of the five communities re-

presented by the Committee to formulate a comprehensive Communit 

Development Plan and to coordinate such Plan with government 

plans as provided for in Schedule "E" attached hereto and 

forming part of this Agreement. 

16.2 Such Plan shall be prepared and coordinated with 

a view to enabling the communities to provide continued 

opportunity to carry on their traditional lifestyles to the 

maximum extent practical, to deal with social and economic 

problems that may be identified, to take advantage of opportur.it 

that may be identified, and to recommend the practical means 

that may be available for implementation of the Plans formulated 

16.3 Canada agrees, within the limits of the community 

planning budget of the Manitoba Regional Office of Indian 

Affairs and Northern Development, to make professional assistar.c 

and services available to the five Bands for the objective of 

completing Community Development Plans for the Reserves by 

March 31, 1981. 

16.4 Canada and Manitoba undertake to consider and 

implement any recommendation they jointly or severally deem to 



16.4 (contd.) 

be practical by any means,including the use of the existing 

Northlands Agreement and/or future like agreements intended to 

contribute to the viability of a community. 

16.5 The principles reflecting the objectives and 

the methods to be used in achieving those objectives as outlined 

in the following documents: 

16.5.1 Manitoba Order-in-Council dated 5th day of 

February, 1975 signed by Premier Schreyer, 

16.5.2 The Canada-Manitoba Interim Subsidiary Agreement 

referred to therein and attached thereto, 

16.5.3 The General Development Agreement between the said 

Governments dated 5th day of June, 1975, 

16.5.4 The Strategy for Development of Northern Manitoba, 

all of which relate to the Canada-Manitoba Northlands Agreement, 

and shall be followed in the development, co-ordination and 

implementation of Community Development Plans affecting the 

subject Reserves. 
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ARTICLE 17 
Environmental Impact Policy 

17.1 Hydro and Canada and Manitoba, severally and 

jointly, undertake to implement such recommendations of the 

Lake Winnipeg, Churchill and Nelson Rivers Study Board Report 

which affect the communities and which fall within their 

respective or joint jurisdictions. 

17.2 Manitoba and Canada shall each forthwith identify 

those recommendations that are within their respective juris-

dictions as well as those that will be implemented jointly 

and shall report the conclusions reached to the Band Councils. 

17.3 Hydro and Manitoba and Canada annually, for as 

long as may be necessary, will each submit to each Band Council 

affected, a report setting out: 

17.3.1 The recommendations being implemented; 

17.3.2 The projected date of commencement of implementation 

of those recommendations to be implemented; and 

17.3.3 The recommendations that will not be implemented 

and the reasons for that decision. 
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17.4 Each Band Council shall be informed regarding 

agreements made between Manitoba and Canada arising out of, or 

in relation to, joint undertakings contemplated by Article 17.2 

Any such agreement shall be consistent with this Agreement. 

17.5 In particular but without limitation, monitoring 

of adverse effects of the Project pursuant to the Lake Winnipeg 

Churchill and Nelson Rivers Study Board recommendations shall 

be planned and implemented so as to provide such information as 

may be necessary to give effect to this Agreement. 
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ARTICLE 18 

Miscellaneous Policy 

18.1 Canada and Manitoba are jointly concerned that the 

Project achievc the greatest overall benefit possible without 

unduly prejudicing the present potential development of the 

affected water bodies for other resource uses and users; 

18.2 Canada and Manitoba recognize that the Project is intended 

to benefit all citizens of Canada, and most particularly of 

Manitoba, on the one hand, and that the resource users have 

been and may continue to be adversely affected on the other hand, 

and that it is in the public interest to ensure that any damage 

to the interests, opportunities, lifestyles and assets of those 

adversely affected be compensated appropriately and justly. 

18.3 Canada and Manitoba, to the extent it is practical 

to do so will seek to avoid creating inequities within any 

settlement that would adversely affect the relationship between 

a community and other residents of a settlement. 

18.4 The Project affects the activities and traditional 

lifestyles of the communities and anxieties have developed 

regarding the viability of the communities, the free and safe 

use of the waterways, and the continued opportunity to carry 

on traditional activities, particularly as they relate to the 
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wildlife resources as a source of food, income-in-kind and 

income. These anxieties may be allayed by Hydro, Manitoba and 

Canada using their best efforts to ensure that potential" 

benefits of the Project are made available in a practical manner 

to the residents of each Reserve. 

18.5 The parties agree that it is also desirable to 

encourage, and to provide opportunities for residents of the 

Reserves, to the extent they may wish, to participate in the 

Project as a potential beneficial development in their midst, 

and to create a climate wherein it will be seen as such. 

Therefore it is in the public interest to employ, to the 

maximum possible extent, residents of the subject Reserves in 

all works and operations related to the Project and to implement 

forthwith practical measures necessary tro achieve that 

objective, including opportunities for education, training, and 

particularly on-the-job training of any able and willing 

resident. Manitoba shall report every three months to each 

3and regarding the practical steps implemented and the results 

obtained in achieving this objective. The Manitoba report shall 

include steps taken and results achieved by Hydro. 

i 



ARTICLE 19 
Registered Trapline Program and Fishing Program 

19.1 The parties agree that Hydro's Registered Trapline 

Program ("the Trapline Program") dated November 7th, 1975 

attached hereto as Schedule "D" is an interim program to provide 

income assistance and support payments and other benefits to 

trappers whose trapping activities have been, or will be affected, 

directly or indirectly, by the Project. The program was 

implemented on the clear understanding and condition that all 

trappers receive benefits under the program on a "without 

prejudice" basis. That is, participation in the program did 

not and does not limit, in any way whatsoever, any rights a 

trapper has or may have as a result of any adverse effects on 

trapping activities arising from the Project. It was further 

agreed that any payments or benefits received by a trapper under 

the Trapline Program would be taken into account in determining 

additional payments or benefits if any to be provided to any 

trapper pursuant to this Agreement. 

19.2 The Trapline Program shall be reviewed and if necessary 

amended to provide for equitable compensation in respect of all 

adverse effects on trapping activities within the Resource Areas, 

arising directly or indirectly from the Project and to encourage 

the trappers in each community to continue to trap, by appropriate 

means including income assistance and support payments and 

trapline rehabilitation and improvement. 
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19.3 The parties agree that the Trapline Program and 

any amendments thereto shall provide for retroactive compensation 

to be paid in respect of any claim, compensated under the 

Trapline Program before amendment, where the application of 

the amended program would have provided for greater compensation. 

19.4 The parties agree to negotiate, and Manitoba and/or 

Hydro agree to fund and implement, a program to provide for 

equitable compensation of all adverse effects on fishing 

activities within the Resource Areas, arising directly or in-

directly from the Project, and to encourage the fishermen in 

each community to continue to fish, by appropriate means includin 

income assistance and support payments and fishing rehabilitation 

and improvement and to provide for retroactive payment for 

adverse effects of the Project prior to the date of this Agreemen 



- 51 -

ARTICLE 20 
Community Liaison "Committee 

20.1 Hydro and Manitoba agree to establish a Committee 

to be known as the "Community Liaison Committee" which shall 

consist of two representatives from each Band, and two rep-

resentatives from each of Hydro and Manitoba. 

20.2 The purposes and objects of the Community Liaison 

Committee shall include: 

20.2.1 The determination of ways and means of interpreting 

the operations and plans of Hydro to the communities in terms 

understandable to the residents; 

20.2.2 The provision of access by the communities to 

information from Hydro in respect to current operations and 

future plans of Hydro; and 

20.2.3 The development of a specific action program to 

achieve these objectives. 

20.3 It is contemplated that, without limiting in any 

way whatsoever the scope of the activities that may be considered 

in formulating such an action program, Hydro and Manitoba will 

take deliberate measures to facilitate the achievement of the 

purposes of this Article such as: 
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20.3.1 Local workshops; 

20.3.2 Local liaison officers; 

20.3.3 Radio, television, film and any other appropriate 
medium; and 

•20.3.4 Publications in native languages. 

20.4 The parties acknowledge that the effective 

implementation of this Article requires the complete support 

of all parties and the Bands, and Hydro agrees to convene the 

initial organizational meeting of the Community Liaison Committee 

within one month of ratification of this Agreement, at which 

meeting the frequency of meetings," the chairmanship and other 

procedural and operational matters shall be determined by the 

Committee. 



ARTICLE 21 
Employment Task Force 

21.1 The parties agree to establish within thr 

months of ratification of this Agreement, an Employment 

Task Force consisting of a representative of each Band, 

the Committee, Hydro, Manitoba and Canada together with 

such resource people as may be considered necessary for 

purpose of considering and advising Manitoba, Hydro and 

Canada in respect to the achievement of the objectives 

as set forth in Article 18.5. 
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ARTICLE 22 
Remedial Works 

22.1 Without limiting the nature and extent of the 

remedial works and measures ("works") contemplated by this 

Agreement, Hydro agrees that it shall make available the 

funds which it estimates to be necessary for the engineering 

and construction of works at Nelson House and Cross Lake 

to the Department of Indian Affairs and Northern Development 

in trust for and oa behalf of the Development Corporation 

referred to in the Memorandum of Understanding 

initialled by the parties on July 31, 1977 

("Corporation") for the account of the Band for which the 

works are to be directed. Subject to the provisions of this 

Article, the Band and the Corporation shall determine such 

organization as they may consider appropriate for the uti-

lization of the funds and shall determine the manner and 

time for the construction, if at all, of" the works. 

22.2 In respect to the remedial works contemplated 

by the funds made available, the Bands, the Corporation and 

Canada shall release and save harmless Hydro and Manitoba, and 

the Bands shall release and save harmless Canada, from any 

responsibility for construction of and liability with respect 

to such works. Hydro shall indicate its views to the Corpo-

ration and the Band as to the significance of the con-

struction of such works and the appropriate time for their 

construction. 

22.3 A fund shall be established as contemplated 

by Article 12.6 in respect to the remedial works provided 
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22.3 (contd.) 

herein, for the works at Nelson House and Cross Lake, and a 

letter outlining Hydro's proposal as discussed will be 

forthcoming to the parties and the substance thereof 

incorporated herein. 

22.4 In furtherance hereof it is agreed that: 

22.4.1 Certain remedial works identified on Schedule 

"F " attached hereto are essential engineering requirements 

for the operation of the system and Hydro shall complete 

these works involving to the maximum possible degree the 

residents of the Reserves. 

22.4.2 In respect to the remaining remedial works 

identified on Schedule " G " attached hereto, Hydro shall 

make available to the Department of Indian Affairs and 

Northern Development in trust for and on behalf of the 

Corporation the funding as set forth in Schedule " G" 

attached hereto, and the Corporation and the appropriate 

Band shall undertake at their discretion such works at such 

time and in such fashion as they may determine to be 

appropriate. 

22.4.3 In respect to such further and other remedial 

works pursuant to this Agreement as may be necessary in any 

of the five Reserves, unless such remedial works are 

essential requirements for the operation of Hydrops power 



22.4.3 (contd.) 

system, Hydro shall make available necessary funding in the 
same manner and on the same terms as set forth in 
Article 22.4.2. 

22.4.4 Hydro shall make available at the request of 

the Band and/or the Corporation either such engineering 

advice and assistance as may be necessary to complete the 

works to proper engineering and construction standards or 

alternatively provide in the same manner and on the same 

terms as provided in Article 22.4.2 the funds necessary to 

retain such engineering assistance independently. 

22.4.5 Any dispute arising as to whether or not 

other remedial works may be necessary or as to the accuracy 

of the cost estimates, or as to whether or not the work is 

an essential engineering requirement, shall be referred to 

the Arbitrator for determination. 
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ARTICLE 2 5  
Other Matters 

23.1 No community shall be compelled to relocate 

in order to escape the impacts of the Project. If any 

community or portion thereof chooses to relocate, their 

entitlements pursuant to this Agreement shall not be 

diminished by the mere fact of such relocation. 

that the Projects did not cause nor contribute to an 

adverse effect, where any claim arises by virtue of an 

actual or purported adverse effect of the Project. 

Hydro or between any two of them as to the apportionment 

of liability or as to the apportionment of costs attri-

butable to the effects of the Project shall not be a cause 

for the delay of any programs or projects where such programs 

or projects are ordered pursuant to this Agreement or arise 

or have arisen as a result of government policy. 

23.2 The onus shall be on Hydro to establish 

23.3 Disputes between Canada and Manitoba and/or 
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ARTICLE 24 
Arbitration 

24.1 A person to be agreed upon by all the parties 

shall be appointed as a single Arbitrator to adjudicate 

upon claims and matters referred to herein, hereinafter 

referred to as the "Arbitrator". 

24.2 An Arbitrator who dies or is unable or unwilling 

to act for any reason whatsoever (a "former Arbitrator") 

shall be replaced by a successor Arbitrator (also herein-

after referred to as the "Arbitrator") in the following 

manner: 

24.2.1 Each party shall submit the names, addresses 

and occupations of five individuals to the other parties 

any one of whom may be selected b y the other. Any one 

of the individuals so submitted who is unanimously selected, 

shall be the successor Arbitrator. If more than one indi-

vidual is selected unanimously then any one of them who is 

able and willing to act may be called upon to hear any of 

the matters in dispute in respect to any matter arising out 

of this Agreement; 

24.2.2 If the parties do not unanimously agree as to 

the individual to be named the successor Arbitrator then the 

individual who receives the support of the majority of the 

parties, shall be appointed; 
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24.2.3 If no agreement can be reached by the parties 

then the Manitoba Court of Appeal shall appoint the successor 

Arbitrator. 

24.3 In the event that a successor Arbitrator is 

appointed, any orders made by any former Arbitrator shall 

remain valid and binding and shall, if necessary, be imple-

mented by the successor Arbitrator as if they were the orders 

of the successor Arbitrator. 

24.4 The Arbitrator may be removed from his office 

if any three of Manitoba, Hydro, the Committee (or a single 

successor of the Committee) and Canada desire a change of 

Arbitrator for any reason whatsoever. In that event, the 

parties shall appoint a successor Arbitrator as provided in 

Article 24.2. Notwithstanding anything to the contrary con-

tained in this Agreement, in the event that the Committee 

has ceased to represent the Bands, then the concurrence 

in writing of any three Chiefs of the Bands shall be substi-

tuted for the concurrence of the Committee. 

24.5 Except where otherwise provided, "person" 

where used in this Article shall mean any person previously 

defined in Article 1.12 as well as any of the parties hereto. 

24.6 It is the intention of the parties to this 

Agreement that the Arbitrator shall have broad authority and 

power to make awards capable of implementation and to fashion 

an appropriate and just remedy in respect of any and all 
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24.6 (contd.) 

adverse effects of the Project on any person and that such 

remedy shall at a minimum place that person in no worse 

position in that respect than he would have been in the 

absence of the adverse effect provided that any recommend-

ation which involves a mitigatory and/or remedial measure 

to be implemented by any party shall be dealt with as pro-

vided in Article 24.25 and Article 24.26 

24.7 The Arbitrator shall have the power and 

authority to hear any claim or matter in dispute submitted 

by any person and he shall determine such claim or matter in 

dispute if the claim or matter in dispute arises directly 

or indirectly out of, or is attributable to the Project, or 

arises by reason of a failure to comply with or give effect 

to any provision contained in this Agreement. 

24.8 Because mitigatory and/or remedial measures 

are more likely to have a lasting beneficial effect on the 

viability of a community and/or on individual residents than 

monetary compensation, such measures shall be preferred and 

only where mitigatory and/or remedial measures are not 

feasible or fail in effectiveness shall monetary compen-

sation be ordered in lieu thereof in respect of any adverse 

effect. 

24.9 The Arbitrator shall have the right to forthwith 

order interim compensation prior to the determination of any 

issue or matter in totality. 
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24.10 In dealing with claims or matters in dispute 

which are submitted to the Arbitrator and in particular in 

assessing compensation or recommending remedial action or 

the like, the Arbitrator shall deal with such matters on the 

basis that the liability to compensate any person adversely 

affected by the Project is the sole and exclusive responsi-

bility of Hydro and any recommendation for remedial action 

or the like is the responsibility of Hydro, Manitoba or Canada 

or any one or more of them. 

24.11 Hydro shall have the right to settle individual 

claims with any person. Hydro shall advise the Committee 

and the appropriate Band Council of all such settlements 

that have been made to date ("prior settlements") and shall 

thereafter advise the Committee 'and the appropriate Band 

Council on a quarterly basis of all such settlements that 

may hereafter be made. It is understood and agreed that all 

prior settlements shall be reviewable by the Arbitrator within 

four years of the date of this Agreement at the request of 

any person and any such settlement made subsequent to the 

date of this Agreement shall be reviewable within four years 

after the date of such settlement and in either eventuality 

the said Arbitrator shall have the power to award additional 

compensation, including interest. No review of such claims 

shall be made after the aforesaid times have expired and 

the settlement shall then be deemed to be final. 
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24.12 It is understood and agreed between the parties 

hereto that any specific issue for which compensation or 

redress or remedial measure or the like is claimed or re-

quested must be submitted in writing to the Arbitrator within 

four years of the date of the alleged cause of claim becoming 

evident to the claimant or five years from the date of this 

Agreement, whichever is later, otherwise the right of claim 

shall expire. 

24.13 The powers and procedures set forth in the 

Arbitration Act of Manitoba RSM 1970 Chapter A 120 shall 

govern in all references to arbitration except where the 

said powers and procedures are contrary to the provisions 

herein set forth in which case the powers and procedures 

herein set forth shall govern, or where the Arbitrator 

deems such procedures to be inappropriate or inconsistent 

with his duty to arrive at a just award or order, in which 

case the Arbitrator shall give written reasons for deciding 

to vary the procedure in connection with any case before him. 

24.14 Any person may have a claim or matter or dis-

pute dealt with under the terms of this Agreement provided 

however that no claim or matter or dispute on behalf of any 

person shall be made by one of the parties hereto unless 

the consent in writing of the person to the initiation of 

such proceeding is submitted to the Arbitrator by such party. 
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24.15 Any person who wishes to have a settlement 

reviewed or a claim or matter or dispute decided by the 

Arbitrator may do so in person or be represented by counsel 

or by counsel of any of the parties hereto. 

of conduct and may rule upon the admissibility of evidence. 

It is agreed however that evidence may be presented by 

affidavit and the evidence of consultants or experts may 

be presented without the author being physically present 

and hearsay evidence may be received and in all such cases 

it shall be for the Arbitrator to determine the weight to 

be placed upon such evidence. 

24.17 Proceedings to bring any claim or matter or 

dispute before the Arbitrator may be initiated before any 

actual damage or dislocation has occurred. 

24.18 Individual occupiers or users are entitled to 

claim compensation notwithstanding compensation to communities 

for loss of reserve land. 

24.19 The parties hereto may proceed to arbitration 

by way of a statement of agreed facts. 

24.16 The Arbitrator may establish his own rules 

24.20 Hydro and Manitoba and Canada shall provide, 

for the use of the Arbitrator and the Committee, all studies 
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24.20 (contd.) 

and reports which they possess or can, by their best efforts 

obtain, or which come into their possession, which touch 

upon the subject of the effects of the Project or on the 

property or lifestyle of any residents of a Reserve. Where 

such information is available, and at the request of the 

Committee, the said parties shall use their best efforts to 

provide also the background technical data and working papers 

upon which such studies or reports are based. 

24.21 The Arbitrator may retain the assistance of 

such professionals or consultants as he may require in order 

to advise him on matters, without limitation, of accounting, 

law, engineering, or of physical, social or economic impact 

consequences, as may in the sole discretion of the Arbitrator 

be necessary in order to properly consider the evidence pre-

sented. It is understood and agreed, however, that the parties 

to any claim or dispute brought before the Arbitrator for 

determination shall have the primary responsibility for pre-

senting evidence to support their positions, and the power 

of the Arbitrator to retain assistance of professionals or 

consultants shall be exercised only where the Arbitrator 

believes further advice or information would be necessary 

or desirable to formulate and reach a sound and fair decision, 

and in the eventuality that the said Arbitrator exercises his 

prerogative to call professional or consultant evidence, 

the parties hereto shall have the right to cross-examine on 

such evidence. 
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24.22 In the event that the Arbitrator exercises 

any of the powers aforementioned for the purpose of obtaining 

assistance, the person or his authorized representatives 

shall have the right to cross-examine any individual from 

whom such information was obtained by the Arbitrator and 

shall have the right to peruse any documentary evidence 

received by him to cross-examine thereon. 

24.23 The Arbitrator in making an order shall inter 

alia: 

24.23.1 Determine whether there is a liability under 

this Agreement; 

24.23.2 Designate the party liable and, if more than 

one, apportion the liability; 

24.23.3 Determine the appropriate remedy; and 

24.23.4 If the liability is not to.be compensated in a 

monetary form forthwith, determine the time within which the 

other compensation in lieu thereof shall be completed by each 

party. Any unreasonable delay in the implementation of the 

order shall be dealt with as provided by Article 24.26. 

24.24 Without restricting the plenary power of the 

Arbitrator to fashion an appropriate and just remedy as pro-

vided in Article 24.6, the Arbitrator may: 

24.24.1 Direct that financial payments be made, including 

dislocation and/or relocation allowances where appropriate; 
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24. 24. 2 Recommend that mitigatory or remedial work ^ ^ 

undertaken by Hydro and/or Manitoba and/or Canada to reduce 

or eliminate potential damages which otherwise would likely 

occur; 

24.24.3 Recommend that Hydro, and/or Manitoba, and/or 

Canada, acquire and provide real or personal property and 

make it available to the claimants, as compensation in whole 

or in part, or in order to reduce or eliminate potential 

damage in whole or in part; . 

24.24.4 Recommend that Hydro, and/or Manitoba, and/or 

Canada provide employment opportunities where this is a 

feasible method of remedy or compensation; 

24.24.5 Recommend that Hydro, and/or Manitoba, and/or 

Canada undertake certain programs and/or public works pro-

jects for the benefit of communities which are adversely 

affected; 

24.24.6 Recommend that a development corporation be 

established by Manitoba and/or Canada and funded by Hydro 

and/or Manitoba and/or Canada to enable such corporation to 

attain its specified objects; 

24.24.7 Recommend that Hydro and/or Manitoba, and/or 

Canada pay the whole or part of the costs of certain muni-

cipal services where such direction is a suitable method of 

compensating a community; 
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24 . 24 . 8 Rccommentl that Hydro, Manitoba and Canada 

severally and jointly implement a practical program to pro-

vide an effective opportunity for residents of the communi-

ties to be employed in both the construction and the operation 

of the Project and also in the implementation of any works 

and measures undertaken pursuant to this Agreement; 

24.24.9 Direct that financial payments be made and/or 

make any, or any further order, as he may deem to be appro-

priate in respect of a failure to comply with or to give 

effect to any provisions of this Agreement or any matter 

arising out of this Agreement. 

24.25 As soon as possible or in any event, not 

later than one year after the Arbitrator makes a recommendation 

to Hydro, Manitoba or Canada, such party shall advise the 

Arbi trator: 

24.25.1 Whether the recommendation will be implemented 

in whole or in part; 

24.25.2 How the recommendation is to be implemented; and 

24.25.3 The time within which such implementation will 

be completed. 
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24.26 Where such party advises that a recommendation 

will not be implemented, or will be implemented only in part, 

or where a dispute arises by virtue of the time contemplated 

for implementation of the recommendation, the issue may be 

remitted back to the Arbitrator by the party initiating 

arbitration procedures and the Arbitrator may fix damages in 

lieu of implementation or of full implementation or of imple-

mentation on a timely basis. A recommendation made to Canada 

can only be converted into monetary damages where the re-

commendation is with regard to Canada's obligations under 

this Agreement. 

24.27 In fashioning a remedy in respect of any claim, 

the Arbitrator shall be entitled to take notice of any rele-

vant statute and relevant regulations thereunder, and of 

any relevant government policies and programs established 

from time to time and he may refer to the preamble to give 

effect to the intention of the parties in determining the 

meaning or application of this Agreement. 

24.28 Specific provisions for reference of certain 

matters to arbitration shall not be deemed to limit the 

power of the Arbitrator to hear and decide any claim in 

respect of any matter arising out of this Agreement. 

24.29 The fact that a remedy may create discrimination 

or divisions within any settlement that might adversely 

affect the relationships between a community and other 
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24.29 (contd.) 

residents of a settlement shall not be taken into account 

by the Arbitrator in determining an appropriate and just 

settlement of any claim or order resulting from any claim. 

24.30 In fashioning a remedy in respect of any claim, 

the Arbitrator shall be entitled to take notice of any Plan 

prepared pursuant to Article 16 hereof, and may hear evi-

dence for the purpose of considering and deciding the degree 

to which any order may or should be coordinated with any 

other relevant consideration, and especially for the purpose 

of ensuring the maximum effectiveness of any order. 

24.31 The Arbitrator may direct that Hydro or Manitoba 

or Canada shall, within their respective areas of responsi-

bility, monitor, record or report such information respecting 

the adverse effects of the Project or the effectiveness of 

any measure undertaken pursuant to this Agreement by any of 

the said parties, as may, in the opinion of the Arbitrator, 

be necessary or desirable to assist him in formulating 

decisions or any decision. 

24.32 Every award or order of the Arbitrator shall 

be in writing and shall set forth reasons. 

24.33 Any party to a submission to arbitration may 

apply in writing to the Arbitrator, within thirty days after 



24.33 (contd.) 
the receipt of an award or order, to amend or vary it in 

respect of anything that was raised before the Arbitrator 

or in the application or interpretation of the said award 

or order. 

24.34 There shall be no appeal from the order or 

award of the Arbitrator, except as to an issue of law or 

jurisdiction, in which case the issue shall be presented 

as a stated case to the Manitoba Court of Appeal for deter-

mination, and there shall be no further appeal therefrom. 

24.35 The Arbitrator shall have the discretion to 

make an order that counsel of the claimant's choice be made 

available at the expense of one or more of the parties to 

assist the claimant in preparing and advancing his claim, 

and to award other costs on any reference that is brought 

before him for determination, subject to the following pro-

visions : 

24.35.1 The Arbitrator may award costs in favour of 
any person as he deems may be fair and equitable in the 
circumstances; 

24.35.2 Any award of costs may include legal fees or 

the cost of consultants or experts retained in order to deal 

with the dispute brought to arbitration to the extent such 

fees and costs are reasonable; 
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24.35.3 Any award of costs may include travelling 

allowance, and ancillary expenses for the parties to a dis-

pute, their legal counsel, consultants or necessary witnesses. 

reasonable expenses incurred for secretarial assistance, 

cost of court reporters, travelling expenses and reasonable 

fees paid to consultants who have been specifically retained 

by the Arbitrator, shall be determined by the Arbitrator. 

The Arbitrator shall be paid a fee which fee shall be fixed 

by the parties on appointment. 

24.37 The provisions respecting arbitration and 

the Arbitrator in this Agreement shall remain in force and 

be binding upon the parties hereto for as long as any party 

shall deem it necessary that an Arbitrator hear and determine 

any of the matters referred to herein. 

24.36 The costs of arbitration, including the 
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ARTICLE 25 

Duration and Successors 

25.1 This Agreement, with the exception of the 

provisions of Article 24, shall remain in force and be 

binding upon the parties hereto, for the lifetime of the 

Project, including any substantially similar redevelopment 

thereof. It is understood and agreed that this provision 

shall remain in force and be binding upon the successor to 

any party hereto, and upon the heirs, executors, and successors 

of any claimant. 

25.2 Wherever this Agreement gives the Committee 

any rights, powers or obligations as a party, in the event 

that the Committee ceases to represent the Bands, then such 

rights, powers and obligations of the Committee shall devolve 

on the Bands or on any new entity designated by them as their 

representative. 
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IN WITNESS WHEREOF the Honourable Donald W. Craik, Minister 

Responsible for the Administration of The Manitoba Hydro Act has 

hereunto set his hand on behalf of Manitoba; The Manitoba Hydro-

Electric Board has hereunto affixed its corporate seal, attested 

by the hands of its proper officers in that behalf; The Northern 

Flood Committee, Inc. has affixed its corporate seal, attested by 

the hands of its proper officers in that behalf; and the Minister 

of Indian Affairs and Northern Development has hereunto set his 

hand on behalf of Canada the day and year first above written. 

In the presence of HER MAJESTY THE QUEEN IN RIGHT OF 
THE PROVINCE OF MANITOBA 

Per: e^C-
The Honourable Donald W. Craik, 
Minister Responsible for the 
Administration of The Manitoba 
Hydro Act 

THE MANITOBA HYDRO-ELECTRIC BOARD 

• • / * • — -

Per: ¿fa 
Chairman .and Chiet Executive Cfricer 

General, Counsel ana Secretary 

Per: 

THE NORTHERN FLOOD COMMITTEE, INC. 

CYltlo*^ 
. 

¿ /  

$ h/A f < r A R \ e A ' C u „ „ . ^ 
^ < < 
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THE NORTHERN FLOOD COMMITTlil-, INC 

P e r L U { { « C S ^ ^ f ¿ p 

In the presence of: HER MAJESTY THE QUEEN IN RIGHT 
OF CAÑABA, 

£2-ie HónbürabLé" yj. Hugh Fau 
'Minister of/Indftan Affairs and 
Northern Development 
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I V- SCHEDULE MD' 

REGISTERED TRAPLINE PROGRAM 
M A N I T O B A H Y D R O 

PROPERTY DEPARTMENT 
1975 



TO: NORTHERN MANITOBA TRAPPERS DATED: November 7, 197S 

The income assistance and support payments and other 

benefits provided by this program shall apply to all trappers 

whose trapping activities have been, or may be affected, directly 

or indirectly, by the operations of Manitoba Hydro in Northern 

Manitoba. 

The program is being implemented on the clear under-

standing and condition that any trapper who receives benefits 

under the program does so on a "without prejudice basis". In 

other words, participation in the program shall not limit, in 

any way whatsoever, any riqhts a trapper has or may have as 

a result of any adverse effects on trapping activities arising 

from Manitoba Hydro operations. Of course, any payments or 

benefits received by a trapper under the program will be taken 

into account when a full and final settlement is concluded. 

The Northern Flood Committee Inc. shall have the right 

to notice of and to attendance at all meetings between Manitoba 

Hydro representatives and individual trappers, and/or local fur 

councils which the Northern Flood Committee represents. This 

involvement of the Northern Flood Committee will also be without 

prejudice to any rights which the Indian Bands which the Northern 

Flood Committee represents have or may have. 

MANITOBA HYDRO " 

Per: 

I 

NORTHERN FLOOD COMMITTEE, INC. 

Por:  



fiEGISTEREP TRAPLIKE PROGRAM 

This Program provides compensation for loee of fur 

production and encourages efficient use of existing 

fur resources. 



Tha following Program was prepared by Manitoba 

Hydro with the assistance of: 

Registered Trappers 

I 
5 

i I 
r 

t . 

Department of Mines, Resources and 
Environmental Management 

Department of Northern Affairs 
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I, REGISTERED TRAP! IKE AHK'.S SUBJECT TO IOC* LOSS 

The trapper(s) will b« given the opportunity to relocate 

to a new tripling and be compensated for their losses 

on the following basis; 

1. Haritoba Hydro will ictke an initial payment 
(date to be dttaruined) equivalent to the 
highest annual individual trapper's production 
on the abi-vion<'d tr&plin&s during the preceding 
ten ye&r period (1965-1975). Payments would be 
batfed on fur price index which equals production 
x &&rket value of fur during the affected yt&r. 

2. Manitoba Hydro will pay an annual subsidy to 
the trapper(a) equivalent to 100? of the value 
of the furs trapped on the new line for the 
first three year period. 

3. Manitoba Hydro will pay an annual subsidy to 
the trapper(s) equivalent to 50$ of the furs 
trapped on the new line for the fourth year. 

4. Hanitoba Hydro will pay an annual subsidy to 
the trapper(a) equivalent to 25* of the value 
of the furs trapped on the new line for the 
fifth year. 

1. Granting of a new trapline will be co-ordinated by the 
affected trapper, the President of the local fur council 
and the head Conservation Officer for the area. 


