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EXECUTIVE SUMMARY 
The objective of the report is to evaluate the implementation of the environmental regimes 
created by comprehensive claims settlements in Canada. In practice, however, only the regimes 
created by the James Bay and Northern Québec Agreement ("JBNQA") have been implemented 
for long enough to permit meaningful evaluation. 
The structure and functioning of the environmental regimes established by the JBNQA are 
described, including the contents of the EISs, the objectives of the Regimes, and the mandates 
and structures of the Review Bodies that implement them. 
An historical overview of the implementation of the Regimes is presented, based on annual 
reports, minutes of meetings, and previous implementation reviews. The topics covered include 
year of establishment, frequency of meetings, place of meetings, communications programmes, 
aboriginal membership, continuity of membership, attendance, budgetary issues, remuneration 
of members, language of operations, availability of documentation in Cree and Inuktitut, 
secretariats, and the numbers and types of projects reviewed. 
The Regimes are then evaluated in light of the following criteria: their stated objectives; the 
situation prevailing in the area in question prior to their establishment; the situation prevailing 
in other areas; the standards normally applied to consultative committees; and the opinions of 
the parties. 
With respect to meeting their stated objectives, we conclude that the Review Bodies have made 
sincere efforts, but that their success has been limited. Nevertheless, we find that the Regimes 
constitute a very significant improvement over the situation preceding their creation. When 
measured against the standards that normally apply to consultative committees, our evaluation 
is mixed. We find that the screening and review bodies satisfy those criteria relatively well, 
although recourse to ad hoc, project-specific committees is attractive. The two advisory 
committees fare less well under this criterion, largely because their mandates are unduly broad. 
The Regimes compare favourably in their performance with provincial and federal assessment 
regimes of general application in other areas, save for their structural inability to incorporate 
methodological and procedural changes that have occurred since their creation. The opinions 
of the parties regarding the success of the Regimes vary: the Crees are seriously dissatisfied with 
many aspects of the implementation of their Regime, which has been tested on a wide variety 
of projects; the Inuit acknowledge a certain level of success with their Regime, although, until 
the Great Whale Project Review, it had not been tested on a large and complex project with a 
non-Inuit proponent; Québec acknowledges some shortcomings in the provincial Regimes, but 
appears on balance to be satisfied with them; we can find no evidence that Canada has expressed 
an opinion on this topic. 
Finally, we discuss several matters relevant to making a general assessment of the Regimes: the 
objectives of environmental assessment; criteria for approving or rejecting projects; the content 
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of environmental impact statements; the consequences of poor drafting; the lack of baseline data; 
the absence of independent data; the lack of intervenor funding; the failure to define procedures; 
the lack of commitment to the process; and the scope of the Regimes. 
We conclude that the Regimes have had comparable success in their implementation to other 
federal and provincial regimes. We believe, however, that the JBNQA imposed on the Regimes 
objectives relating to the Crees, the Inuit, and the Territory that go beyond those of regimes of 
general application elsewhere. We acknowledge that the Review Bodies have made efforts to 
attain those supplementary objectives, but we conclude that their success has been limited. 
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LIST OF ABBREVIATIONS 
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l'Environnement et de la Faune) 
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MLCP Ministère du Loisir, de la Chasse et de la Pêche du Québec 
NBR Nottaway-Broadback-Rupert Hydroelectric Project 
NEPA National Environmental Policy Act 
NEQA Northeastern Quebec Agreement 
OMNR Ontario Ministry of Natural Resources 
SAGMAI Secrétariat aux activités gouvernementales en milieu amérindien et inuit 
SOTRAC La Société des Travaux de Correction du Complexe La Grande 
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The James Bay Agreement implies a significant commitment to 
environmental protection, in two ways. First, many activities in 
the territory will be subject to a review and assessment process. 
Secondly, the native people will play a major role in this process. 
While these factors suggest the possibility of better decision-making 
and careful planning, a cautionary note must be sounded. There 
are a number of ways in which projects may be exempted from the 
review process; and, generally the powers of the reviewers are only 
advisory. Thus, the effectiveness of the environmental regime will 
ultimately depend upon the government's commitment to its goals. 

Hunt, 1978:16 
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1.0 DEFINITIONS 

Unless the context clearly indicates otherwise, the following words and terms are defined as 
follows: 

"Category I lands" are those lands defined as such in the JBNQA. Category IA lands are areas 
transferred by Québec to Canada for the exclusive use and benefit of the Cree Bands, and they 
have some similarity to "reserves" as that term is popularly understood. Category IB lands are 
areas the ownership of which has been transferred by Québec to Cree landholding corporations. 
In the case of the Inuit, Category I lands are areas the ownership of which Québec has 
transferred to Inuit Village Corporations; 

"Category II lands" are those lands defined as such in the JBNQA. They are Crown lands on 
which the Cree and Inuit beneficiaries enjoy exclusive harvesting and outfitting rights; 

"Cree" means a person who is, or who is entitled to be, a Cree beneficiary in virtue of Section 
3 of the JBNQA; 

"Cree Regime" means the review and assessment procedures established by Section 22 of the 
JBNQA; 

"Cree Region" is the area to which the Cree Regime applies. It is shown in Figure 1. It is the 
area in Québec south of the 55 t h parallel of latitude (excluding the area in the vicinity of 
Schefferville south of the 55 t h parallel of latitude) and west of the 69 t h meridian of longitude, and 
including the Category I and II lands of the Crees of Great Whale, and with the southern 
boundaries coinciding with the southern limits of the Cree traplines; 

"Harvesting" refers to hunting, fishing, and trapping by Crees, Inuit, and Naskapis in conformity 
with Section 24 of the JBNQA for subsistence and other purposes. It is distinguished from sport 
hunting and sport fishing, which are practised by non-beneficiaries, subject to laws and 
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regulations governing zones, seasons, bag- and possession-limits, and numerous other matters; 

"Inuit Regime" means the assessment and review procedures established by Section 23 of the 
JBNQA; 

"Inuit Region" is the area to which the Inuit Regime applies. It is shown in Figure 1. It is the 
area in Québec north of the 55 t h parallel of latitude, excluding the Category I and II lands of the 
Crees of Whapmagoostui; 

"Inuk" or, in the plural, "Inuit" means a person who is, or who is entitled to be, a beneficiary 
in virtue of Section 3 of the JBNQA; 

"James Bay and Northern Québec Agreement" means the Agreement executed in November, 
1975, and the twelve complementary agreements that have subsequently amended it; 

"Native" means Cree, or Inuit, and, in certain circumstances, Naskapi; 

"Review Bodies" refers collectively to the JBACE, COMEV, COMEX, COFEX-South, KEAC, 
FSC, COFEX-North, and KEQC; 

"Native Party" means, in the case of the Crees, the Grand Council of the Crees (of Québec) 
and/or the Cree Regional Authority, and, in the case of the Inuit, Makivik Corporation; 

"Territory" is the area defined at Section 1.16 of the JBNQA. It is the entire area of land 
contemplated by the 1912 Québec boundaries extension acts (An Act respecting the extension of 
the Province of Québec by the annexation of Ungava, Qué. 2 Geo. V. c.7, and the Québec 
Boundaries Extension Act, 1912, Can. 2 Geo. V. c.45) and by the 1898 acts (An Act respecting 
the delimitation of the Northwestern, Northern and Northeastern boundaries of the Province of 
Québec, Qué. 61 Vict, c.6, and An Act respecting the Northwestern, Northern and Northeastern 
boundaries of the Province of Québec, Can. 61 Vict. c.3). 
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2.0 INTRODUCTION 

2.1 Statement of Purpose and Scope 
Initially, the purpose of this report was to evaluate the implementation of the environmental 
impact assessment and review regimes that have been established by comprehensive land claims 
agreements in Canada, with the exception of the regimes established by the Northern Flood 
Agreement of 1977 and the Inuvialuit (Western Arctic) Agreement of 1982, which are reviewed 
elsewhere (Cobb, 1993; Staples, 1993). A preliminary survey revealed, however, that the only 
such settlements for which there has been sufficient time to gain meaningful experience in 
implementing the environmental regimes is the JBNQA of 1975. This report deals only with 
the permanent assessment and review bodies created by the JBNQA, and it therefore excludes 
such bodies as the CKJSG, the Environmental Expert Committee, and SOTRAC, which were 
oriented towards project-specific remedial measures and monitoring, and which had only a 
limited lifespan. 

The JBNQA did not establish any mechanism for the periodic evaluation of the environmental 
regimes. Not surprisingly, therefore, the Review Bodies have not organized their operations 
systematically so as to collect information relevant to assessing their functioning. Nevertheless, 
there have been at least three evaluations of the implementation of the JBNQA. The first, the 
so-called "Tait Report" (Indian and Northern Affairs Canada, 1982), took place in 1981 and 
1982 as a result of an appearance by the Crees and Inuit before the House of Commons Standing 
Committee on Indian Affairs and Northern Development on 26 March, 1981. The second, 
involving the Crees and Québec, took place in 1984, while the third, between Canada and the 
Inuit, was in 1989 and 1990. The Tait Report addressed primarily financial matters, and it is 
not surprising that neither the Crees nor the Inuit raised the implementation of the environmental 
regimes in it. The implementation of the Cree Regime was, however, a major preoccupation 
for the Crees in their inconclusive 1984 discussions with Québec. The 1989-90 Canada-Inuit 
exercise was designed to permit the Inuit to raise any areas of dissatisfaction with Canada's 
discharging of its responsibilities under the JBNQA. We can find no evidence, however, that 
the implementation of the Inuit Regime was raised, which is surprising in the light of evidence 
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in Subsection 5.5.2 that the Inuit are not entirely satisfied with its implementation by Canada. 

On 1 October, 1991, the KRG wrote to the KEAC requesting its involvement in a review of 
Section 23 initiated by Makivik Corporation and other regional organizations (KEAC, 1992:20). 
The members of the KEAC agreed to prepare their individual written comments, to be discussed 
later in the year, but it appears, however, that the KEAC has never produced a document (P. 
DiPizzo, pers. comm., July, 1993), and we have found no evidence that the other Inuit entities 
have pursued this study. In July, 1992, the JBACE officially recognized the need to evaluate 
the implementation of the Section 22 regimes. After consulting the Crees and representatives 
of government and industry, it submitted a request for 40 000$ to fund such a study to MENVIQ 
in June, 1993. MENVIQ rejected the request for funding, but it offered to provide the JBACE 
with a researcher for three months, although that offer was never followed-up on. On 20 
January, 1993, the Government of Québec named M Yves Fortier as its representative for "pre-
negotiations " with the Crees on the implementation of the JBNQA, but the subjects addressed 
and the results of the pre-negotiations have not been made public. 

The result of the foregoing lack of data is of course that the following descriptions, analyses, 
and judgments are at best fragmentary and tentative. 

Throughout this report, we refer to the relevant provisions of the JBNQA rather than to Chapter 
II of the EQA, which gives legislative expression to provincial responsibilities under Sections 
22 and 23 of the JBNQA. Canada never adopted legislation to give effect to those sections. 
There are differences between the texts of Sections 22 and 23 and that of the EQA. Our 
decision to refer exclusively to the text of the JBNQA was primarily one of convenience, but 
it was influenced by the stipulation in Subsection 2.5 of the JBNQA that: 

Canada and Quebec undertake that the legislation which will be so recommended 
will not impair the substance of the rights, undertakings and obligations provided 
for in the Agreement. 
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While we have strived for objectivity, the reader should know that the senior author has over 
the past twenty years acted as a consultant almost exclusively to aboriginal groups in Québec, 
Ontario, and Labrador and was until recently a nominee of the CRA/GCCQ on the JBACE. The 
views expressed herein are solely ours, and they make no use of privileged information that we 
have as a result of our professional relationship with aboriginal clients. 
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3.0 DESCRIPTION OF THE ENVIRONMENTAL REGIMES ESTABLISHED BY THE 
JAMES BAY AND NORTHERN QUÉBEC AGREEMENT 

The JBNQA provides for the creation of two environmental and social protection regimes, each 
comprising several distinct processes or procedures. One, Section 22, applies throughout most 
of the area of primary interest for the Crees, the other, Section 23, over the areas of primary 
interest of the Inuit and the Naskapis. 

Sections 22 and 23 are very similar to one another: each creates Native-Government bodies to 
implement the assessment procedures; each establishes an advisory committee to monitor general 
environmental concerns and the implementation of the assessment procedures; each accords an 
explicit priority to minimizing the negative impacts of development on Natives, both individually 
and collectively; each guarantees a level of Native involvement greater than that of the general 
public; each attaches special importance to protecting the harvesting rights of the Crees and the 
Inuit, their economies, and the wildlife resources on which they depend; each contains lists of 
projects automatically subject to or exempt from assessment and provides for the screening of 
other projects; both regimes are specifically linked to the Hunting, Fishing, and Trapping 
Regime established by Section 24; finally, both regimes recognize the right of third parties to 
develop, as defined at Subsections 5.5 and 7.4 of the JBNQA, in the Territory. 

The JBNQA establishes four separate impact review procedures (Cree-Québec, Cree-Canada, 
Inuit-Québec, Inuit-Canada), but they constitute no more than variations on a basic theme (See 
Figure 2). Under certain circumstances, the federal and provincial procedures can be combined, 
provided that the rights and guarantees of the Natives are not affected. Paragraphs 22.5.7 and 
23.7.6 specifically contemplate the notion of ...development projects of joint or mixed federal 
and provincial jurisdiction.... 

The two federal regimes operate under the authority of the Minister of the Environment or a 
person or persons appointed by the Governor in Council, known as the "Administrator". The 
provincial regimes are also under the authority of an "Administrator", who is either the Director 
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Figure 2 : Environmental and Social Impact Review Procedures 
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of the Environmental Protection Service or his successor, or a person or persons appointed by 
the Lieutenant-Governor in Council. 

Both regimes apply only to "developments" or "development projects", which are defined as: 

consisting of any work, undertaking, structure, operation, [or] industrial process 
which might affect the environment or people of the Territory, exclusive of the 
operation and maintenance of such project after construction. However, the 
operation of such project shall form part of the considerations in the assessment 
and review procedures for the construction of such project. (Paragraph 22.1.4 
and, with minor differences, Paragraph 23.1.1) 

More specifically, appendices to the two sections establish which developments are automatically 
subject to assessment and which are automatically exempt. Developments listed in neither 
appendix are subject to screening. These schedules are supposed to be reviewed every five 
years, but no such review has ever taken place, despite efforts on the part of the Crees and Inuit. 
Indeed, MENVIQ refused to amend the schedules when it was asked to do so by MLCP in 1992 
at the request of the Native parties as part of a proposal to legalize, among other things, certain 
types of commercial hunting. 

The procedure begins with the submission to the Administrator of preliminary information about 
the project by the proponent (See Figure 2). The Administrator transmits that information to 
the relevant Review Body, which recommends to the Administrator whether projects not listed 
in either of the schedules should be subject to or exempt from the impact assessment procedure, 
and, if appropriate, the extent of the review. If the project is automatically subject to the 
procedure, the Review Body makes recommendations about the nature and extent of the EI A, 
whether preliminary or final. In both cases, the Administrator makes the final decision and, if 
appropriate, issues guidelines for the EIA to the proponent. If the Administrator does not accept 
the recommendation of the relevant Review Body, he is obliged to consult it again before acting. 
A schedule to each of the relevant sections describes the overall structure and contents of an 
EIS. There is no provision for public consultation at this stage, and the public has no right to 
make representations during screening and the preparation of guidelines, although it was given 
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that opportunity during the recent review on the Great Whale Hydroelectric Complex. 

The proponent then prepares the EIS and submits it to the Administrator. The Administrator 
transmits the EIS to the appropriate Review Body, which recommends within a specified delay 
whether the project should be approved and, if so, under what conditions. The Review Bodies 
may also ask the Administrator to request further information from the proponent. During the 
evaluation and review stages, the Review Bodies may hold consultations with the concerned 
Native communities or may invite their written representations. The Administrator decides 
whether and under what conditions a development may proceed. Once again, if the 
Administrator is unwilling or unable to follow the recommendation of a Review Body, he must 
consult it before acting otherwise. The governments may reverse the Administrator's decisions, 
or they can alter the terms and conditions established by the Administrator. 

The implementation of each of the Cree and the Inuit regimes is overseen by a tripartite advisory 
committee, the JBACE and the KEAC respectively, which also acts as a preferential and official 
forum for consultation on proposed environmental laws and regulations and on other relevant 
matters. The JBACE and the KEAC can also recommend environmental laws, regulations and 
other measures, as well as participating in the formulation of land-use plans, commenting on 
forestry plans for Crown lands, and providing technical advice to the communities upon request. 

The differences between the Cree and Inuit regimes include the following: 

(1) unlike any other Cree or Inuit body, the KEQC can decide, rather than recommend, 
.. .whether or not a development may be allowed to proceed by the Québec Administrator 
and what conditions, if any, shall accompany such approval or refusal (23.3.20). The 
provision is especially powerful in that the Québec Administrator must obtain the 
approval of the Lieutenant Governor in Council if he does not wish to follow the decision 
of the KEQC; 

(2) by way of exception to the general rule described above, the COFEX-North can issue 
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"specific guidelines" in addition to those decided upon by the Federal Administrator in 
consultation with the FSC (23.4.16). This appears not to have been appreciated until the 
COFEX-North reviewed the DND's proposed Forward Operating Location at Kuujjuaq 
in 1989. The members of COFEX-North appointed by the KRG insisted that Paragraph 
23.4.16 referred clearly to specific guidelines issued by the COFEX-North. The Federal 
Administrator avoided commenting on that paragraph, preferring to argue that COFEX-
North should operate in the same manner as the other Review Bodies. In order not to 
delay unduly the review, the COFEX-North agreed to submit the guidelines to the 
Federal Administrator without prejudice and to ask the KEAC to resolve the dispute. As 
far as we are aware, however, neither the Administrator nor the KRG subsequently 
submitted the question to the KEAC; 

(3) the general rule that proponents submit EISs to the Administrator, who then forwards 
them to the relevant Review Body, may not apply to the COFEX-North. Paragraph 
23.4.15 specifies that the proponents...shall submit impact statements to the 
Environmental and Social Impact Review Panel. Paragraph 23.4.18, on the other hand, 
specifies that the proponent shall submit its impact statement to the Federal 
Administrator, who shall forthwith transmit it to the Review Panel. It is difficult to 
ascribe such inconsistencies to anything other than hasty drafting; 

(4) the Cree Regime shows a more marked bias in favour of tripartite, Native-Canada-
Québec bodies than does the Inuit regime. The JBACE and the COMEV are both 
tripartite bodies, whereas the only Inuit body that is tripartite is the KEAC; 

(5) likewise, the Inuit Regime is slightly less "fragmented" than the Cree Regime, in the 
sense that the KEQC is responsible for both screening and assessing projects under 
Québec jurisdiction, whereas under the Cree Regime all screening and assessment are 
carried out by different bodies; 

(6) Appendix 1 illustrates several intriguing differences between the guiding principles 
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of the Cree and Inuit Regimes: the Cree Regime is to strive to minimize negative impacts 
on ... Native people and Native communities..., whereas the Inuit Regime seeks to do 
the same for ... Native people and non-Native people and Native and non-Native 
communities...-, the Cree Regime promotes the involvement of the Cree people, while 
its Inuit counterpart strives for the involvement of the "Native people", who are defined 
to include the Crees, as well as the other inhabitants of the Region; the Cree regime 
includes specific references to Category I and Category II lands, which the Inuit regime 
does not. The reasons behind these differences, if they were intentional, can no longer 
be known with certainty. They may, however, reflect the fact that the JBNQA gave the 
Inuit a greater degree of regional authority than the Crees, and that it created non-ethnic 
bodies to exercise it; 

(7) there are also differences between projects automatically subject to review under the 
Cree and Inuit Regimes. They include the following: only "major" mining operations 
are automatically subject to review under the Cree Regime, whereas all new mining 
operations and significant additions or alterations to existing mining operations in the 
Inuit Region are subject; nuclear installations are not explicitly subject to assessment in 
the Cree Region, unless they classify as fossil-fuel powered generating plants above 
3 000 kW; in the Cree Region, only access roads to or near Native communities are 
subject to review, whereas all such roads are subject in the Inuit Region. Once again the 
reasons, if any, for those differences are difficult to ascertain, but they are striking and, 
under the rules of judicial interpretation, potentially very important, because the 
remainder of the two texts are identical; 

(8) the only striking difference between the lists of projects automatically exempt from 
assessment in the Cree and Inuit Regions respectively is that it is only in the Inuit 
Region that ... the extraction and handling of soapstone, sand, gravel, copper, timber 
for personal and community use are automatically exempt from EI A; 
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(9) in recognition of the special responsibility of the Cree Regime to protect harvesting 
rights, the Chairman of the HFTCC is an ex officio member of the JBACE, except when 
the Chairman is appointed by the Inuit. There is, however, no similar relationship 
between the HFTCC and the KEAC, even though the Inuit Regime recognizes the same 
special responsibility to protect harvesting rights; 

(10) the only differences in the contents of the environmental and social impact 
statements prescribed by Schedules 3 of the regimes are as follows: the Cree schedule 
states that the Administrator shall give due consideration to the provisions of the 
schedule, ... but shall not be restricted or bound by or to the said provisions, while there 
is no such qualification attached to the Administrator's consideration in the Inuit Schedule 
3; in the Cree schedule, the objective of an EIS to identify and assess the environmental 
and social impacts of a project is stated to apply especially to the Cree populations 
potentially affected, while the Inuit schedule applies that objective especially to the 
Native populations; finally Schedule 3 to Section 22 applies pursuant to paragraphs 
22.5.15, 22.6.15, and 22.5.16, which provide for the Administrator to make decisions 
with respect to the recommendations of the COMEV, COMEX, and COFEX-South, 
while Schedule 3 to Section 23 applies pursuant only to paragraph 23.3.17, respecting 
the KEQC's recommendations to the Administrator regarding the contents of EISs. In 
other words, it does not appear, strictly speaking, to apply to assessments of projects 
under federal jurisdiction. Whether it applies to projects of mixed federal-provincial 
jurisdiction is quite unclear; 

(11) the considerable uncertainty surrounding the scope of and level of detail to be 
included in EISs is highlighted by Paragraph 23.3.30, which specifies that: 

The Québec Administrator, in collaboration where necessary with the 
KEQC, shall ensure that the plans and specifications for construction of 
the development and operation thereof conform to the terms and 
conditions, if any, established by the assessment process. 
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This provision has no counterpart in the Cree Regime or, indeed, elsewhere in the Inuit 
Regime. At first reading, it seems to suggest that the plans and specifications of projects 
should not form part of an EIS, in which case one must assume that important impacts 
might escape scrutiny. Equally, it suggests that the impacts of the operation of 
developments would not be scrutinized at the time of the review of the EIS. Such would 
be consistent with Paragraphs 22.1.4 and 23.1.1 which, as already noted, define 
"Development" and "Development Project" to exclude their operation and maintenance 
after construction, although both note rather cryptically that ...the operation of such 
project shall form part of the considerations in the assessment and review procedure for 
the construction of such project. It is not obvious, however, how operation and 
maintenance can ...form part of the considerations in the assessment and review 
procedures... other than by being subject to the same scrutiny as the impacts of 
construction. In the same way, Paragraph 23.3.30 appears upon reflection to be 
illogical, in that it is difficult to imagine how the terms and conditions established by the 
assessment process could anticipate and be relevant to the operation of a project if the 
operation had not already been described in the EIS, and its possible impacts considered. 
The situation is further complicated by the fact that Schedules 3 to both Sections 22 and 
23 include under the rubric Description of the Project Physical and human requirements 
for operation phase of the project. 

Thus there is considerable confusion and uncertainty as to how and to what extent the 
regimes should consider the impacts of project operations. In addition there is an 
important difference in that respect between the KEQC and all the other Review Bodies. 
In the absence of clear guidelines, the Review Bodies have tended to require proponents 
to describe the planned operations of their projects and to assess their impacts. In the 
case of smaller developments, that is often not onerous, but the situation with mega-
projects can be quite different. Indeed, proponents have complained that requiring them 
to describe and evaluate the operations of their projects imposes on them the expense and 
delay of preparing detailed plans, drawings and specifications before they have any 
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reasonable assurance that the projects will be approved. On the other hand, the Native 
parties, among others, have pointed out that it is inconsistent with the objectives of the 
regimes to approve projects before the full range and likely severity of all the associated 
impacts are known. This issue assumed particular importance in relation to the 
assessment of the Great Whale Project. One solution that appears permissible under the 
JBNQA would be to review the gross impacts of proposed development in preliminary 
EI As and, where appropriate, to consider other impacts, including those of operations, 
in a final EI A. In the case of the Great Whale Project, Makivik proposed such an 
approach (Makivik, 19 March, 1992), but the Review Bodies did not accept its 
recommendation. 

The MENVIQ has also started to use Section 22 of Part 1 of the EQA to regulate the 
detailed impacts of projects and their operation. We consider that to be undesirable, 
since Section 22 does not require a proper review, and it does not have to follow the 
guiding principles of the Cree and Inuit Regimes or provide for Cree and Inuit 
participation. 

3.1 Contents of Environmental and Social Impact Statements 
Schedule 3 to each chapter describes the objectives, preparation and contents of an EIS. The 
requirements of each regime are essentially the same: both direct that a preliminary EIS should 
include an evaluation of site alternatives for the development and should provide the information 
required to determine the need for a final statement, based mainly on existing information; a 
final EIS, on the other hand, is to be prepared for the retained alternative and should provide 
more detail with respect to the implications of the development; an EIS should be concise and 
should contain a summary of the main findings; it may be in either French or English at the 
choice of the proponent; it must include a description of the project, a description of the pre-
development environment and social setting, the identification, evaluation and synthesis of 
probable impacts, alternatives to the proposed project, and a section identifying corrective and 
remedial measures; the discussion of probable impacts should include, whenever appropriate, 
consideration of direct, indirect and cumulative impacts, as well as of short-term and long-term 
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impacts, and reversible and irreversible impacts; finally, an EIS should distinguish between the 
local, regional, and national scale impacts occurring at each phase of the development. 

A few brief comments are in order. 

First, the treatment of alternatives appears on a strict reading to be restricted to site alternatives, 
although it is not at all clear what is meant by that concept in many cases. It is easy to imagine, 
for example, that site alternatives exist for such projects as airports, railroads and even nuclear 
generating stations, in that a substantially identical project can, at least theoretically, be built in 
a variety of different locations. It is less obvious, however, in what way the concept could be 
applied to, for example, hydroelectric power plants or mines, which are in practice among the 
more numerous and more important forms of development in the Territory, particularly in the 
Cree Region (Appendix 7). That is so because hydroelectric plants and mines, among other 
forms of development, are influenced in important respects by local conditions. 

Perhaps more important, the two schedules 3 do not appear to address clearly the questions of 
alternative methods of carrying out the project and alternatives to the project. Admittedly, one 
of the stated objectives of an EIS is to identify and assess alternatives to the proposed action, 
including alternatives to individual elements of large scale projects.... Given, however, that all 
of the other references to alternatives are to site alternatives, considerable ambiguity as to the 
intent of this provision and uncertainty as to its strength persist. In the light of the foregoing, 
there may be no clear obligation on the proponent of a hydroelectric generating station, for 
example, to compare, perhaps at the level of preliminary assessment, alternative configurations 
of dams, reservoir, and other installations, or to examine whether the energy to be generated 
could be produced by means of an alternative fuel with fewer or less severe impacts. It is to 
be emphasized, however, that the schedules 3 are merely illustrative, and the Administrators can 
impose additional requirements. 

Secondly, the schedules 3 do not appear unequivocally to require a proponent to demonstrate the 
need for its project, although there is a requirement to describe its purpose and objectives. We 
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believe that the attainment of the objectives of the regimes specified at paragraphs 22.2.4 and 
23.2.4 requires clear and full justification of the need for a project, it is regrettable, therefore, 
that neither Section 22 nor 23, including their respective schedules 3, is clearer on this topic. 

Finally, we note that the schedules 3, which were negotiated in 1974, refer to cumulative 
impacts, whereas the concept of cumulative impacts first acquired legislated status in 1978 in 
the regulations for implementing the procedural provisions of the NEPA. We assume that the 
negotiators of Sections 22 and 23 were influenced by the concept of cumulative impacts that was 
emerging in the U.S. in the mid 1970s. It is instructive, therefore, to consider the then-current 
definition: 

"Cumulative impact" is the impact on the environment which results from the 
incremental impact of the action when added to other past, present, and 
reasonably foreseeable future actions regardless of what agency... undertakes such 
actions. Cumulative impacts can result from individually minor but collectively 
significant actions taking place over a period of time, (cited by Irwin and Rodes, 
1992:34, Appendix B). 

3.2 Objectives of the Regimes 

The two schedules 3 cast light on the objectives of the regimes. They provide that the main 
objective of an EIS is to identify and assess the environmental and social impacts induced by a 
development project, with particular reference to those impacts that have implications for the 
Cree and Inuit populations potentially affected. More specifically, the preparation of an EIS is 
intended to ensure that: environmental and social considerations are integrated into the 
proponent's planning and decision-making process; potential impacts resulting from a 
development are identified systematically; alternatives to a proposed development, including 
alternatives to the individual elements of large-scale projects, are evaluated in terms of 
minimizing within reason their impacts on Native people and wildlife resources and of 
maintaining the quality of the environment; remedial and preventive measures are incorporated 
into developments; and the relevant Review Bodies are adequately informed to be able to take 
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the decisions for which they are responsible. 

3.3 Mandates and Structures of the Bodies 
Sections 22 and 23 each establish four review bodies to implement the regimes (See Appendix 
3 for details). 

The JBACE (Section 22) and the KEAC (Section 23) are mandated to oversee the 
implementation of the regimes; to advise on, review, or propose laws, regulations and other 
measures relevant to the regimes; to recommend assessment mechanisms and procedures; to 
provide technical data and advice to the Cree communities and Kativik villages; and to review 
forestry management plans. Both are tripartite bodies, with representation divided equally 
divided between the federal, provincial and Native parties. The JBACE has a total of 12 
members plus one ex-officio member who is the Chairman of the HFTCC (except when he is 
appointed by the Inuit), while the KEAC has nine members. The quorum for meetings of the 
JBACE is a minimum of one member per party always, a total of five members for matters of 
federal or provincial jurisdiction, and seven members for matters concerning both jurisdictions. 
The quorum for meetings of the KEAC is a minimum of one person per concerned party, a total 
of four members for issues of federal or provincial jurisdiction, and six members for matters 
concerning both jurisdictions. In both cases, each member has one vote, except when both the 
federal and provincial representatives vote, in which case, the Native representatives have two 
votes. 

The remaining review bodies are mandated to carry out impact assessment procedures. In the 
Cree Region, COMEV screens "grey zone" projects and recommends the scope of assessments 
for all projects that require review under both federal and provincial jurisdictions. It is a 
tripartite body having a membership of six, divided equally between the federal, provincial, and 
Cree parties. For projects that fall under provincial jurisdiction, federal representatives do not 
vote, and vice versa for matters under federal jurisdiction. If a project falls under both 
jurisdictions, then all parties vote, but each Cree member has two votes. The quorum is not 
specified. 
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The COMEX is responsible for reviewing projects under provincial jurisdiction. It recommends 
whether developments should proceed and, if so, what terms and conditions, including 
preventative and mitigative measures, should be attached. It may also recommend that a 
development be subject to further assessment, and request that more information or data be 
supplied by the proponent. The COMEX has five members, of which two represent the CRA 
and three the provincial government. The COFEX-South has a similar mandate and structure, 
but is concerned with projects of federal jurisdiction. The quorum is not specified for COMEX 
or COFEX-South. 

The KEQC screens "grey zone" projects, recommends the contents of EISs, and decides whether 
and under what conditions projects under provincial jurisdiction may proceed. It has nine 
members: four per party and one Chair who is appointed jointly. The quorum for meetings of 
the KEQC is a minimum of two members per party. 

The FSC recommends to the federal government whether a preliminary and/or final impact 
statement should be carried out and, if so, its extent. It has four members, two appointed by 
each of the KRG and the federal government. The Chair is appointed from among the members 
for a one year term, alternating between the parties. Each member has one vote, except for the 
Chair, who has two. 

On the basis of the EIS provided by the proponent of a project under the federal jurisdiction, 
the COFEX-North recommends whether developments should proceed and, if so, under what 
terms and conditions, including, where appropriate, remedial measures. Like its counterpart 
south of the 55th parallel, it can also recommend that a project be subject to further assessment 
and review, and can specify the data and information required. It has five members, two of 
whom are appointed by the KRG and three by the federal government, which also appoints the 
Chair. The quorum is not specified for either the FSC or COFEX-North. 
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4.0 HISTORICAL OVERVIEW OF THE IMPLEMENTATION OF THE 
ENVIRONMENTAL REGIMES ESTABLISHED BY THE JAMES BAY NORTHERN 
QUÉBEC AGREEMENT 

Very little is known of the period between the signing of the JBNQA and the initial 
implementation of the Regimes. The federal government had played a relatively minor role 
during the negotiations, striving mainly to avoid assuming any greater obligations towards the 
Crees and the Inuit than for other bands under the Indian Act. It is surprising and paradoxical, 
therefore, that one of its greatest implementation initiatives related to the Regimes. The federal 
Department of the Environment established the James Bay and Northern Québec Office with a 
staff of eight civil servants, including biologists and other technical experts. The Office's 
mandate was to collect baseline data and to act as a technical resource for federal participation 
in the Regimes. The Office was disbanded in the Spring of 1986 (B. Taillon, pers. comm. 
December, 1993). 

The Review Bodies were all operational by the end of 1980. With the exception of COFEX-
South and COFEX-North, they have all been functioning on a regular basis since they were 
established. COFEX-South and COFEX-North are activated only on an ad hoc basis, when 
specific development projects require them to be active. The present section reviews the 
implementation of the Regimes, with particular reference to the functioning of the Review 
Bodies, discusses some of their successes and failures, and points to selected differences between 
the operation of the Cree and Inuit Regimes. 

The following discussion emphasizes the Cree Regime, for several reasons: written sources on 
the Cree Regime proved to be more numerous and accessible than those on the Inuit Regime; 
the senior author has more knowledge of and experience with the Cree regime; in the case of 
the Cree Regime, the minutes of meetings of the JBACE and the COMEX and material produced 
with respect to the various past evaluations of Section 22 referred to in Subsection 2.1 were 
obtained, in addition to annual reports for those committees and the COMEV; in the case of 
the Inuit Regime, however, only the annual reports could be obtained. 
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Appendix 7 summarizes the material collected and permits the following observations: 

4.1 Year of Establishment 
The Review Bodies were all created between 1978 and 1980, some three to five years after the 
signing of the JBNQA, and one to three years after the enactment of Québec's Bill 32 and 
Canada's Bill C-9 giving effect to the JBNQA, on 31 October, 1977. 

The view expressed earlier that the environmental regime may not have been a priority for the 
Crees is possibly substantiated by the fact that many of the other bodies foreseen in the JBNQA 
were made operational within roughly one year of its signing. Those bodies include the Cree 
Regional Authority, the Cree Construction Company, the Cree Trappers Association, the Cree 
Arts and Crafts Association, the Cree Housing Corporation, the Cree School Board, the Cree 
Income Security Board, and the Cree Regional Board of Health and Social Services. The 
HFTCC began meeting at the start of 1976, and it established its Secretariat, opened its office, 
and held its first formal meeting by September of that year. An alternative view is that the 
urgency of making the Cree Regime operational was less than that of the other bodies. 

In fact, none of the Review Bodies was made operational until the EQA had been amended in 
1978 to give legislative expression to the portions of Sections 22 and 23 under provincial 
jurisdiction. We have already referred in Subsection 2.1 to differing views on the status of the 
JBNQA versus the laws that give legislative expression to portions of it. Had the Regimes truly 
been priorities for the Crees and the Inuit, one has to wonder whether the Review Bodies could 
not have been established and activated more rapidly. 

Clearly, it was not the intention of the negotiators of Section 23 that there should be a delay of 
several years. Paragraph 23.7.1 provided that: 

The Environmental and Social impact assessment and review procedure which 
requires the establishment of the EQC, the Screening Committee and Review 
Panel shall be fully operative within a period of four (4) months following the 
date of the coming into force of the Agreement. Between the date of the coming 
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into force of the Agreement and the time that the EQC becomes operative, the 
Québec Administrator shall assume the responsibilities of the EQC insofar as 
possible. 

Paragraph 23.7.4 contemplated even greater urgency in creating the KEAC: 
Notwithstanding anything in this Section, Québec and Canada shall forthwith 
upon execution of the Agreement, take the necessary measures to implement the 
provisions of Sub-Section 23.5 of this Section respecting the Advisory Committee, 
with the exception of the provision respecting the secretariat. 

Section 22 contains identical provisions at Paragraph 22.7.6 and Subparagraph 22.7.7 f). 

4.2 Frequency of Meetings 
Significantly more meetings have been held by the Cree than by the Inuit committees, 
approximately one-third more by the JBACE than the KEAC, and almost twice as many by the 
COMEV as by the KEQC. In fact, if one considers that the KEQC both screens proposals and 
reviews EISs for projects under provincial jurisdiction, whereas the COMEV merely screens 
projects and the COMEX reviews the resulting EISs, then the COMEV and COMEX combined 
have met almost four times as often as the KEQC. The differing frequency of meetings is 
probably due to the significantly greater number and complexity of developments proposed in 
the Cree Region. 

The larger number of JBACE meetings, despite the fact that it met only twice between 1987 and 
1989, may be attributed to several factors: first, the JBACE has had to carry out its 
responsibilities with respect to overseeing forest management in the Cree Region, a responsibility 
that the KEAC has not faced, given the absence of commercial forests in the Inuit Region; 
secondly, the proximity of the Cree Region to the industrial south has, as noted above, resulted 
in a greater number of proposed developments, especially by third parties, than has been the 
case in the Inuit Region, which means that the Crees have had a more urgent interest in 
attempting to ensure that the Cree Regime is fully and properly applied. 
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4.3 Place of Meetings 
One of the stated objectives of establishing EIA in the JBNQA was to ensure that there would 
be a high degree of Cree and Inuit participation in the protection of their environment. 
Ensuring Cree and Inuit representation on the Review Bodies was one way of achieving that 
goal, although, as we have noted elsewhere, the only body that actually requires representation 
by beneficiaries is the KEQC. In order to facilitate Native participation, to have a visible 
presence in the communities that they serve, to develop a relationship of sharing information 
with the communities, and to permit the non-Native members to familiarize themselves with the 
Territory and to benefit from the traditional knowledge of the Crees and Inuit, one might expect 
that the Review Bodies would meet more often than not in the Territory. Experience has, 
however, been rather different. 

Shortly after its creation, the KEAC resolved to hold every second meeting in the Inuit Region 
(KEAC, 1981). While it has not been able to hold completely to that decision, it has made a 
sustained and largely successful effort to do so. As a result, it has held almost as many 
meetings in the Territory as outside of it, as well as three meetings in Radisson, not far from 
the Inuit Region and close to the small Inuit population in Chisasibi. For its part, the KEQC 
has held approximately one-third of its meetings in the North. The Inuit Review Bodies have 
also met relatively frequently in the Inuit Region, and in 1985 the KEAC felt that in general 
...the review mechanisms and procedures were generally working well and in accordance with 
the spirit and letter of the JBNQA (KEAC, 1986). 

The Cree Review Bodies have met far less frequently in the Territory that they serve, which may 
have contributed to an alleged lack of confidence in the Cree Regime on the part of the Crees 
(Penn, 1989). It appears that the communities are poorly informed about what the JBACE is 
doing (Penn, 1992). Although the JBACE has a nominal head office in Mistissini, it is no more 
than a postal address. 

4.4 Communications Programmes 
In its early years, the JBACE was anxious to publish an information package about the Cree 
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^Regime for the Crees and the public, including developers. Indeed, a draft text of a bulletin was 
approved by the members in 1983-84. At that time, however, the JBACE still wanted to publish 
two additional documents, one in the form of a brochure and the other a more detailed text 
designed to inform project proponents of the operation of the Cree Regime. Unfortunately, the 
JBACE could never agree on texts for those documents, and the project was never completed. 
Penn (1992) attributes the failure of the JBACE to produce a manual for proponents to its 
inability to agree on the nature and objectives of impact assessment, even though they are at 
least partially spelled out in Section 22. 

On the other hand, both the KEAC (1982) and the KEQC (1984) published documents in 
Inuktitut, English and French respectively advising the public and proponents of the impact 
assessment regime. In addition, the KEQC published an article explaining its composition and 
mandate in the June 1982 issue of Taqralik, a Makivik publication well-known in Northern 
Québec (KEQC, 1983). 

4.5 Aboriginal Membership 
Native membership on the Review Bodies was intended to ensure that Cree and Inuit concerns 
would be adequately considered. Aboriginal members must, however, be able to participate in 
a meaningful manner in order for that goal to be achieved. Barriers to full Native participation 
include the technical language of EISs, as well as the fact that they are usually produced in 
French, with English summaries often being produced considerably later, if at all (KEAC, 
1986). Language difficulties also limit the appointment of Aboriginal members to those persons, 
usually younger, who are at least English-speaking, and who are not necessarily especially 
knowledgeable about or dependent on the environment. Moreover, the technical complexity of 
most of the issues addressed by the Review Bodies often results in an undesirable degree of 
dependence on non-Native consultants and employees (La Rusic, 1979). The drafting of 
recommendations is time-consuming and, combined with language difficulties and the fact that 
work of the Review Bodies often takes place in the South, membership on the Cree Review 
Bodies becomes unattractive to many Native persons (Penn, 1989). Another barrier to 
Aboriginal participation, at least in the case of the Crees, is that the majority of meetings are 
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held in the South, putting the onus and the expense of travel on the Cree members and the 
bodies appointing them. Aboriginal members accounted for 97% of the absences incurred by 
the Cree delegation at the JBACE. In spite of the preceding barriers, the Crees and the Inuit 
have maintained a presence at all times on most of the Review Bodies. The COMEX is a 
striking exception, since it lacked Cree members for five years, and had only intermittent Cree 
membership for another four years. 

4.6 Continuity of Membership 
The average term of membership ranges from 3.27 years on the KEAC to 4.67 years on the 
KEQC. Of the five Review Bodies that have met regularly since their establishment, only the 
membership of the JBACE has experienced the simultaneous replacement of almost all of the 
members. It was virtually inactive between 1987 and late 1989, and, when it resumed activity, 
all but two of its members were new. Although each committee has had several members who 
sat for one year or less, each also has a small number who have been members since it became 
operational. On all of the committees the Native members have had the highest rate of turnover, 
particularly in the cases of the COMEV, the COMEX, and the KEQC. In the cases of the 
JBACE and the KEAC, the difference in rates of turnover between Native and non-Native 
members and between parties is slight. The Quebec representatives on the JBACE and the 
federal representatives on the KEAC each have had slightly higher rates of turnover than those 
of the other parties. 

4.7 Attendance 
Regular attendance at meetings is obviously essential if members are properly to fulfil their 
responsibilities. Data on the attendance of members of the JBACE, the COMEX, and to a 
certain extent the KEQC demonstrate that Native members have missed more meetings than their 
non-Native counterparts. The reasons for that may be logistical - it is more difficult for 
members who live in the North to travel to southern locations, although that could hardly be true 
for the KEQC; alternatively, it may point to a general belief on the part of Native members that 
the impact assessment procedure has no real influence on whether or how projects are carried 
out; finally, implementing the JBNQA has placed excessive demands on the relatively few Cree 

32 



and Inuit who have the education and inclination to assume complex administrative and technical 
responsibilities, and many of the absences by Native members may reflect nothing more than 
that they had conflicting commitments. 

4.8 Budgetary Issues 
The budgets allocated to the Review Bodies are to cover operating expenses, such as the salaries 
and travel expenses of secretariat staff, office rental, stationery, photocopying, 
telecommunications, and the costs of translation. The amounts are decided by MENVIQ, 
although each of the Review Bodies usually submits a written request annually for an amount 
that it considers appropriate. Although the JBNQA does provide for the hiring of consultants 
for research purposes at the expense of the Review Bodies (paragraphs 22.3.22, 23.5.22), the 
budget granted to the JBACE has never been large enough for such purposes. Québec has stated 
that the research capability within MENVIQ is available to the Review Bodies (Groupe de travail 
sur l'environnement, 1984), but the Review Bodies have made little use of it, perhaps because 
they do not consider it to be independent, at least in appearance. In spite of that, there has been 
much frustration on the part of the Crees, who feel that ...the resources needed to provide even 
basic research support have just not been available (Penn, 1988). 

4.9 Remuneration of Members 
The members of all the Review Bodies are remunerated by the party that appoints them. The 
JBNQA specifies that the expenses of the representatives of the CRA on the COMEX are to be 
assumed by the secretariat, but it has no equivalent provision for the CRA representatives on the 
COMEV. Pursuant to Article 135 of the EQA, the Québec representatives are not remunerated 
for their time spent on the work of the Review Bodies. That is not a problem for members who 
are civil servants, but it does limit the recruitment of Québec appointees from outside the civil 
service and restricts the time that they can spend on the business of the Review Bodies. Indeed, 
one member of the JBACE, a lawyer in private practice, threatened to resign because he could 
not afford to be a member. Formal representations by the JBACE to the MENVIQ did not 
succeed in changing the situation. The fact that the annual reports of the JBACE for 1991-92 
and 1992-93 list among the issues discussed a recommendation to remunerate Québec-appointed 
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Advisory Committee members to ensure their full participation in Committee activities (JBACE, 
1992, 1993) indicates the seriousness of this problem. 

4.10 Language of Operations and Availability of Documentation in Cree and Inuktitut 
The Cree and Inuit members of the Review Bodies, as well as the Cree and Inuit populations 
in general, have been at a disadvantage due to delays in or lack of translations of documents into 
Cree or Inuktitut. Most EISs are produced in French, a language not spoken by most Crees or 
Inuit, and English summaries are often received much later than the impact study (KEAC, 1986; 
JBACE, Minutes of Meetings). 

The JBACE has expressed concern that most documentation from proponents, as well as most 
Québec government documentation, is produced only in French. It has attempted to remedy the 
situation by ensuring that proponents supply, at a minimum, summaries of important documents 
in English, so that translation into Cree can be facilitated and accelerated (JBACE, 1992) and 
that the concerned communities are consulted about the quality and comprehensiveness of the 
translations. The availability of project descriptions in Cree is particularly important if the Cree 
communities are to be involved in the assessment procedure. By exception, the Guidelines for 
the assessment of the Great Whale Project required Hydro-Québec to produce its EIS in French 
and English and to provide extensive summaries in Cree, Inuktitut, and Naskapi. The 
Memorandum of Understanding concerning the assessment of the Great Whale Project between 
Canada, Québec, and the Native parties, signed in January, 1992, further specified that key 
documents and information, .. .as identified by the Committees, must be available in English and 
French, with summaries being provided in Native languages when appropriate. It seems not 
improbable that the foregoing will serve as a precedent, if only for mega-projects. 

The KEAC has also commented on this problem (KEAC, 1986). While its language of 
operation is usually flexible, there have been periods when the KEAC has had only French-
speaking members and has operated exclusively in French (K. Rosen, pers.comm., August, 
1993). The KEQC, on the other hand, has always had Inuit members, and has therefore always 
operated on a basis of informal translation, with members speaking the language in which they 
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are the most comfortable, much as the JBACE has done. Correspondence with Québec by both 
the KEAC and the KEQC is usually in French. Minutes are produced in French and English, 
and although the KEAC and the KEQC attempt to have all minutes translated into Inuktitut, it 
is a slow process. Early in the operation of the KEQC, Québec informed it that the government 
of Québec's translation service was slowing down the transmission of English translations 
(KEQC, 1982). Shortly thereafter, the KRG agreed to assume responsibility for translating 
documents that were submitted to the KEQC. The JBACE usually produces correspondence and 
minutes in both French and English, but it has never produced Cree translations. While all the 
Review Bodies are sensitive to the problem of language, a way of speeding up translation of 
important documents, particularly information relevant to impact assessments, has yet to be 
endorsed by the government (JBACE, Minutes of Meetings; Penn, 1992). 

4.11 Secretariat 
The annual reports of the JBACE reveal a long-standing preoccupation with the status of its 
secretariat, the Committee's autonomy, and the administrative ties between the JBACE and the 
COMEV. Indeed, setting up the secretariat seems to have consumed much of the JBACE's 
administrative energies between 1979 and 1987. Nevertheless, its functioning, budget, 
relationship to the Québec civil service, and staffing problems are matters that still arise 
regularly in its minutes and annual reports. Devoting excessive time to settling administrative 
matters can compromise the efforts of committees to carry out their mandates (Landmann, 
1988), which has probably been the case with the JBACE. Although Section 22 provides for 
a secretariat of up to five individuals for the JBACE, it has sometimes proved difficult to retain 
a staff of one. There have been three secretaries over the past fifteen years, including a period 
when there was none. In 1982-83, the JBACE lost its secretary due to budgetary cuts and staff 
cut-backs at the MENVIQ, and it was forced to operate without a secretariat. It was not until 
1989 that the JBACE acquired the appropriate budget to hire a permanent researcher, a position 
that has been vacant since 1992. Pursuant to Paragraph 22.5.6 of the JBNQA, the JBACE has 
provided secretariat services to the COMEV since the establishment of the latter. It agreed in 
1989 to provide secretariat services also to the COMEX, although it is not obliged to do so, but 
that continues to be a matter of sometimes acrimonious debate, provoked at least in part by the 
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unusually heavy demands placed on the Secretariat by the assessment of the Great Whale 
Project. 

The current staff is perceived as dedicated and capable of running the committees' operations 
efficiently (JBACE, 1990). Nevertheless, the JBACE is currently attempting to negotiate a new 
administrative agreement with Québec, which, based on the model of the HFTCC, would subject 
the it to fewer administrative constraints, and by which it would ...acquire greater control over 
its financial, material and human resources (JBACE, Minutes of 76 t h Meetings). The proposed 
reorganization of the Secretariat includes moving it from the offices of the MENVIQ in Ste-Foy, 
possibly to Montréal, and locating it in the same premises as the secretariats of all the Review 
Bodies established under Section 22. The JBACE also decided to withdraw the loan of its 
secretary to the COMEX because of the heavy workload and the small budget of the JBACE. 
That decision has not, however, been implemented, pending receipt of an official response from 
MENVIQ. 

The Inuit Regime does not seem to have been as burdened by administrative problems as its 
Cree counterpart, possibly because the provision of secretarial services was contracted to the 
KRG from the outset, meaning that the secretariat was automatically located outside a 
government building. The KEQC and the KEAC share a common secretary, who is located in 
Kuujjuaq at the office of the KRG. The secretariat has been operational since 1982, shortly 
after the KEQC and the KEAC became active. Until recently, all documents related to 
assessments in the Inuit Region were kept on file at the secretariat's office. Four individuals 
have occupied the position of secretary to the KEAC and the KEQC. The position of secretary 
fell vacant for a period in 1991, and, because of its participation in the public review of the 
access infrastructure of the Great Whale Project, the JBACE agreed to lend its secretary to the 
COMEX and KEQC for 90 days to assist in organizing the required public hearings. 

4.12 Implementation of the Provincial Procedures 
The Cree Regime has been applied much more often than the Inuit Regime: the COMEV has 
reviewed 237 projects, compared with only 73 for the KEQC. There have also been important 
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differences in the types of projects reviewed under each Regime. The Inuit Regime has been 
much more concerned with small-scale projects with Inuit proponents, such as community and 
municipal services, whereas the Cree Regime has addressed more large-scale projects with non-
Native proponents, in such areas as energy production, mining, and forestry. In both the Cree 
and the Inuit Regions, the vast majority of projects reviewed have been under provincial 
jurisdiction. Nevertheless, the relative frequency of projects under federal jurisdiction has been 
considerably higher in the Inuit Region (30%) than in the Cree Region (5%). 

One area in which there was initial difficulty in implementing the Cree Regime was with respect 
to the construction of municipal infrastructure in certain Cree communities. The construction 
of such facilities as water distribution and sewage systems in Cree villages greatly improves 
public health conditions, but the JBACE was concerned about the potential environmental 
problems associated with certain elements of those systems. To add to the complexity, the large 
number of organizations involved, including bands, DIAND and the CHA, sometimes created 
uncertainty as to the identity of the proponent. Recent annual reports do not reveal how or if 
that problem was resolved. 

The majority of the projects reviewed by the COMEV and the COMEX have related to the 
construction of forestry and mining infrastructure and to hydroelectric facilities and transmission 
lines. As will be discussed in greater detail below, it has become apparent that the Cree and 
Inuit Regimes are not flexible enough to be appropriate to the varying scales of projects that 
have been subject to it. Similarly, the delays established by the JBNQA are usually too short 
to assess properly large-scale projects, but they are long enough to jeopardize the timely 
construction of smaller projects, such as community infrastructure. 

The types of projects that the KEQC has examined also range from relatively simple, such as 
the construction of solid waste disposal sites in Inuit communities, to those as complex as the 
Great Whale Hydroelectric Project. Unlike the situation with the Cree Regime, however, the 
majority of them have been Inuit community infrastructure, such as landing strips, docking 
facilities, fuel tanks, water-distribution, and waste disposal systems. In cases where the siting 
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of the community infrastructure has been disputed by the community involved, the KEQC has 
held public meetings, at which the community and the developer have usually come to an 
agreement. For example, a public meeting was held in Aupaluk when the community did not 
agree with the site for the landing strip proposed by Transport Québec. An agreement was 
reached with the proponent, and a new site was selected. Several of the projects reviewed have 
been proposed by Inuit interests, such as the KRG, alone or jointly with a local government, or 
the FCNQ. Though not as frequently as in the Cree Region, Hydro-Québec has also been active 
north of the 55 t h parallel of latitude, proposing a new thermal generating plant and additional 
diesel generators in Kuujjuaq and Kuujjuaraapik respectively, exploration camps along the Great 
Whale River and, of course, the Great Whale Hydroelectric Project. The remainder of the 
proposals have been mining exploration camps, proposed by such private interests as 
Falconbridge Nickle Mines Limited and the Groupe Platine de la Fosse Inc.. 

One situation in which the Inuit Regime did not function entirely as planned was the construction 
of Umiujaq, a new Inuit village near Richmond Gulf. The KEQC completed its initial review 
of the proposed master plan and EIS for the new community in 1983. The proponent, the 
Umiujaq Steering Committee, submitted an addendum to the EIS in April 1985, and the project 
was subsequently approved subject to a number of conditions and recommendations (KEQC, 
1986). Several of those conditions were not met, however, and several of the components of 
the master plan were not in fact built (KEQC, 1987). 

4.13 Implementation of the Federal Procedures 
Approximately 12 projects have been reviewed under the federal procedure in the Cree Region 
(G. Brousseau, pers. comm. 29 July, 1993; M. Dorais, pers. comm. July, 1993), eight of which 
related to community infrastructure on Category I-A land, such as landing strips, access roads, 
and the construction of Oujé-Bougoumou. Three federal reviews of hydroelectric developments 
and infrastructure were initiated, the Great Whale and the Eastmain 1 projects and the Abitibi-
Lebel 315 kV transmission line. The other project to which the federal process has been applied 
is the Route du Nord, linking Chibougamau and Nemiscau. Cree community infrastructure 
projects are, of course, reviewed under the federal procedure, because Cree communities are 
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on Category I-A lands, which have been transferred to federal jurisdiction for Cree use. The 
Inuit communities, on the other hand, are located on lands under provincial jurisdiction. In 
absolute terms, therefore, COFEX-North has not been very active. Indeed, there have been two 
cases in which projects that should have been reviewed were not. The docks in Kangirsuk and 
Inukjuaq were both built by Transport Quebec, in 1986 and 1987 respectively, without 
authorization. They were built pursuant to the Canada-Quebec Subsidiary Agreement on 
Transportation Development and in conjunction within the Northern Airports Programme 
(KEAC, 1988:21-22). By special agreement with Canada, Transport Quebec was the official 
proponent of the planned airports ...in terms of their environmental and social impact assessment 
and review (KEQC, 1986:51). It is not known whether the two docks were not assessed because 
of a shortcoming in the above agreement, or whether they were purposely overlooked. M 
Daniel Berrouard, who has been a member of the KEQC since 1981, recalled (pers. comm. 19 
November, 1993) that they were built because Transport Québec wished to take advantage of 
the presence of construction equipment in the communities to build the landing strips. After 
protests by other communities where further dock construction was planned, the docks at 
Kangirsuk and Inukjuaq were subject to a sort of retroactive assessment, under the pretext of 
producing guidelines for future, similar projects. 

Responsibility for ensuring that the Regimes are enforced lies with the responsible 
Administrator, but there is no mechanism to ensure compliance with conditions of approval, 
although, by convention, the DOE has assumed that responsibility. Similarly, there are no 
penalties for non-compliance with the Federal Regimes, although the EQA has a penalty clause 
for non-compliance with the Provincial Regimes. 

Between 1989 and 1991, the COFEX-North reviewed a Forward Operating Location in Kuujjuaq 
proposed by the DND, which, however, cancelled the project before the review was complete. 
COFEX-North was also involved in reviews of the Raglan Mine, proposed by Falconbridge 
Nickle Mines Limited, and of a wharf on the Koksoak River, proposed by the Kuujjuamiut 
Corporation. It has now withdrawn itself from those reviews as a result of a Federal Court 
ruling that Canada has no jurisdiction to review projects involving activities that themselves fall 
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under exclusive provincial jurisdiction. In fact, Canada removed itself from all the assessments 
under Sections 22 and 23 in which it was involved as a result of that decision, except for the 
review of the Great Whale Project, to which it was committed by virtue of the Memorandum 
of Understanding signed in January, 1992. 

As noted elsewhere, the JBNQA provides for the possibility of combining several of the 
assessment processes. The federal regime in the Inuit Region provided the first example of 
combining regimes. The federal government decided on 13 February, 1986, to subject DND's 
ongoing low-level military flight training in parts of Québec and Labrador and NATO's proposal 
for a Tactical Fighter Weapons Training Centre at Goose Bay to review and assessment. At a 
minimum, the project would have had to be reviewed under the EARP, the federal regime north 
of the 55 t h parallel of latitude, and the Environmental Assessment Act of the Province of 
Newfoundland and Labrador. On 2 July, 1986, the Kativik Regional Government, the Minister 
of Environment, and the Federal Administrator signed a Memorandum of Understanding to 
combine the EARP procedure and the federal procedure under Subsection 23.4 of the JBNQA. 

The approach adopted was essentially to apply the EARP regime, but to incorporate into it 
certain of the principles and procedures established by Section 23, including the principles 
established at paragraphs 23.2.2 and 23.2.4. At the insistence of the KRG, the terms of 
reference of the Panel were changed: the original terms of reference authorized the Panel only 
to ...recommend measures to minimize adverse impacts of existing low level flight training...-, 
the Memorandum of Understanding, on the other hand, mandated the Panel to ...recommend 
whether the project should proceed or not and if so under what conditions.... The Memorandum 
of Understanding also provided that: 

Any questions of interpretation arising out of this memorandum will be guided by 
the principle that the intention of the parties is to establish an environmental 
assessment process providing for native involvement equivalent to the processes 
provided for by subsection 23.4 of the JBNQ Agreement. 

The Memorandum of Understanding gave the KRG the right to one seat on the seven-member 
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panel. The KRG representative was to be appointed by the Minister of Environment from a list 
of two or more persons proposed by the KRG. The senior author was the KRG's representative 
on the Panel from 1986 until his resignation in April, 1992. The review of DND's proposal was 
plagued by delays and problems, but few of them related to difficulties in combining the Inuit 
Regime with the federal EARP. 

The review of Hydro-Québec's Great Whale Project between 1992 and 1994 was another 
example of an attempt to integrate, at least partially, several of the Section 22 and Section 23 
regimes with the federal EARP. In that case too a Memorandum of Understanding was 
negotiated and executed, on 23 January, 1992, between Canada, Québec, the CRA, Makivik, 
the KRG, and the GCCQ. The Review Bodies were not parties to the Memorandum of 
Understanding, but they intervened in it to agree to the provisions that concerned them. 
Similarly, Hydro-Québec, the proponent, did not sign the Memorandum of Understanding, but 
it did issue a letter on the same day that the Memorandum of Understanding was signed, saying 
that it had taken cognizance of the Memorandum of Understanding, and confirming that certain 
matters relating to the justification of the Great Whale Project referred to in the Memorandum 
of Understanding would be addressed in the EIS, provided that they were required in the 
guidelines. 

Unlike the Goose Bay case, the purpose of the Memorandum of Understanding of 23 January, 
1992, was not to combine several review procedures but to coordinate their application so as to 
maximize their effectiveness and to minimize duplication. The review of the Great Whale 
Project was suspended due to the postponement of the Project, and it is not possible to make any 
judgment as to the success of the efforts to harmonize the regimes. Nevertheless, the rapid 
production of a single set of guidelines by the six bodies involved suggests that it was working 
well. 
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5.0 EVALUATION OF THE SUCCESS OF THE REGIMES 

5.1 Evaluation of the Regimes with Respect to their Objectives 
As discussed in Subsection 3.2, both Regimes are preceded by a list of general principles 
intended to direct their functioning. According to Feit (1982:103), the guiding principles were 
intended to balance the fact that the JBNQA did not give the Crees control over the form or rate 
of development in the Cree Region. The JBNQA was, however, intended to establish legally 
binding and enforceable principles that were intended to impose constraints on development, in 
the sense that certain Cree and Inuit rights had to be considered in all decisions. Feit (1982:103) 
also suggests that they could be used to assess ...the performance of the regime and the exercise 
of government authority. Although it has proven difficult to translate those general principles 
into operational practice (Penn, 1988:130, 1989:8), we attempt in this subsection to determine 
the degree to which those objectives have been achieved by the activities of the Review Bodies. 

In order to do so, we selected nine projects from the developments that the COMEX has 
evaluated over the past fourteen years (Appendix 8) and five projects from those that the KEQC 
has reviewed (Appendix 9). The resulting recommendations, including reasons, were then 
evaluated against the guiding principles. The projects selected were as representative as possible 
of those reviewed. 

The EISs themselves could not be compared to the recommendations, but the published decisions 
and annual reports permit a judgment as to how well the COMEX and the KEQC adhered to the 
Regimes' guiding principles. Generally, it can be said that both the COMEX and the KEQC 
have enjoyed some limited success in applying the guiding principles of the Regimes. 

The COMEX recommended approval of all of projects considered here, but it also recommended 
conditions that correspond broadly to one or more of the guiding principles of the Cree Regime. 
In all cases, the conditions appear to be designed to protect wildlife, the physical and biotic 
environment, and/or the relevant ecological systems. For example, the conditions of approval 
of Forest Road N-836 are designed to protect moose habitat, spawning grounds, and the 
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spawning season. Self-evidently, they also uphold the right to develop in the Territory. Only 
two of the nine decisions do not appear to strive seriously to minimize the anticipated negative 
environmental impacts on the Crees in any obvious way, but that may be because the expected 
impacts on them were not judged to be significant. The JBNQA does not define exactly what 
it means by the rights and interests of non-Natives, but it can be assumed safely that they include 
matters relating to health and safety and sport hunting and fishing rights. Five of the nine 
recommendations examined appear to be designed to protect the rights and interests of non-
Natives, as well as those of Natives. 

Cree involvement in the application of the process, other than as members of the COMEX, was 
discussed in only four of the nine recommendations. In its 1982-84 Biennial Report, the 
COMEX referred to its goal of meeting more often in the Territory and of having more direct 
involvement by the Cree population in the process. Nevertheless, the majority of efforts in that 
area have come from the Local Administrators, the Band Councils, and the Cree representatives 
on the Review Bodies. The COMEX tends to involve the Cree communities by establishing 
liaison committees composed of Band members and representatives of the proponent to discuss 
issues as they evolve during the construction, operation, and monitoring of projects. 

The protection of Native people, their societies, communities, and economies is usually 
discussed in relation to larger-scale projects, such as mining and hydroelectric projects, forestry 
access roads, and other road construction projects. Six of the nine recommendations speak to 
those issues. Again, the usual way of dealing with social and economic impacts, which are often 
poorly dealt with in the EISs, is through monitoring and liaison. The matter that is usually dealt 
with most specifically by the COMEX's recommendations is archaeological resources. Only 
three of the recommendations contain conditions directed explicitly at the harvesting rights of 
the Crees, although it appears that developments frequently impact most directly on those rights. 
The usual recommendation of the COMEX is to have the proponent keep the Cree tallyman 
informed of the progress of the development. 

The principle of upholding the rights and guarantees of the Native people within Category II 
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established by and in accordance with Section 24 until such land is developed does not apply to 
any of the projects that we selected as they were all proposed on Category I or III lands. 

Although the COMEX's preferred method of making decisions is by consensus, any member 
may request a vote. In the case of the three projects reviewed with potentially the greatest 
impacts on Cree communities, the Cree representatives abstained from voting or dissented from 
the majority vote to authorize the project. 

For at least one of the recommendations studied, we were able to obtain the opinion of the Cree 
community on which it had the most immediate impact. The Waskaganish Band submitted a 
document to the JBACE criticizing the impact study of the extension of Forest Road N-836 on 
the grounds that the quality of the scientific analysis was poor. The letter goes on to state that 
the acceptance of such an impact study by the COMEX subjects the whole process to ridicule 
(Waskaganish First Nation, 1992), and it documents several major deficiencies in the impact 
study in support of that contention. 

Like the COMEX, the KEQC authorized all of the projects examined herein, but it subjected 
them to various conditions that appear to be aimed at respecting at least some of the guiding 
principles of Section 23. Self-evidently, all of the recommendations uphold the sixth guiding 
principle, namely the right to develop in the Territory. All five also attempt to minimize 
environmental impacts on Native people and their communities. For example, Hydro-Québec 
is instructed to ensure that workers respect municipal by-laws respecting alcohol consumption 
and drugs and relations between workers and the local population in the authorization to 
construct a thermal power plant in Kuujjuaq. A similar condition is imposed on Transport 
Québec in the authorization of the Aupaluk landing strip. It is, of course, true that proponents 
must respect by-laws even in the absence of such terms and conditions in project authorizations, 
so the contribution of the Inuit Regime in this respect is largely secondary to that of the local 
governments that adopt and enforce the by-laws in question. Similarly, all five projects are 
given conditions that specifically speak to the protection of the physical environment. 
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One of the five projects does not explicitly address the first guiding principle, pertaining to the 
protection of Native people, their societies, communities and economies. The authorization for 
mineral exploration at Blue Lake by the Groupe Platine de la Fosse Inc. has no explicit 
conditions or comments with respect to Native people, although it is located in Naskapi territory, 
not far from Kawawachikamach. However, the KEQC does state that the measures taken to 
reduce environmental impacts are considered adequate, which may indicate that the EIS included 
measures to protect Native people sufficiently, or that no negative impacts on Native people 
were expected. Only two of the five projects examined, namely the landing strip at Aupaluk and 
the thermal power plant at Kuujjuaq, impose any conditions with respect to the involvement of 
the Inuit in applying the procedure. All of the projects, with the exception of the mineral 
exploration, directly benefit the Inuit communities in which they are located, which presumably 
had an important influence on the KEQC. Two of the principles, relating respectively to the 
harvesting rights of the beneficiaries and to the rights and interests of non-Native people, are not 
addressed explicitly by any of the conditions examined. In the case of the harvesting rights, that 
may be because four of the five projects are in areas that are already disturbed by the presence 
of communities, while the fifth, the mining project, is only at the exploration phase. 

5.2 Situation Prevailing in Northern Québec Prior to Establishment of the Regimes 
At the time of the negotiation of Sections 22 and 23, environmental protection legislation 
providing for public input into environmental assessments or even requiring impact assessment 
was in its infancy in Canada. Environmental assessment was still a relatively new concept in 
Canada when the JBNQA was signed. The NEPA had been passed in the United States in 1970 
as a result of growing pressure on the government to control development projects that were 
having negative impacts on the environment. In 1972, the Canadian government established a 
working group to examine the experience of other countries with environmental impact 
assessment. Finally, in 1973, it established the EARP by means of a Cabinet Directive. One 
of the goals of those who negotiated the JBNQA was to avoid a repetition of the situation in the 
early 1970s, in which major projects, such as the James Bay Project, with potentially numerous 
and serious environmental impacts, had been planned and constructed without considering the 
Native population (Piette, 1988). 
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The 1976 Guidelines for Preparing Initial Environmental Evaluation (Environmental Assessment 
Panel, 1976) listed requirements for initial assessments of hydroelectric facilities that are 
strikingly similar to those established by schedules 3 to Sections 22 and 23. Both require 
descriptions of the project and the environment, identification and evaluation of potential 
impacts, discussion of alternatives, and identification of remedial measures. The 1976 
Guidelines are more specific than the JBNQA with respect to the evaluation of alternatives, 
including alternatives to the project, to the site, to the operational plans, to the no-development 
option, and to postponement. Unlike the schedules to Sections 22 and 23, they also require a 
discussion of plans for abandonment of a development after its useful life. The required contents 
of an EIS under the JBNQA are, however, considerably more detailed concerning social impacts. 
That is understandable, given that one of the general objectives of the JBNQA assessment 
procedures is to ... contribute to further understanding of the interactions between Native people, 
the harvesting of wildlife resources and the economic development of the territory (JBNQA, 
Sections 22 and 23, Schedule 3). In fact, the level of consideration of social impacts required 
by the JBNQA was exceptional at the time and for several years after, possibly because other 
jurisdictions were more realistic than the negotiators of the JBNQA about the difficulties of 
studying social impacts (Yergeau, 1988). 

Overall, the conclusion is inescapable that the implementation of the Cree and Inuit Regimes, 
notwithstanding its shortcomings, led to a vast improvement over their situation prevailing in the 
Territory prior to their establishment. 

5.3 Standards that Normally Apply to Consultative Committees 
All of the Review Bodies can be considered to be "advisory committees" in the sense in which 
that term is normally used. According to Landmann (1988), the first question that should be 
asked about an advisory committee is whether or not a committee is the right mechanism for the 
job that is assigned to it. Landmann (1988:57-58) concludes that committees are most useful 
when three conditions are met: 

1) the purpose is to bring particular persons or groups together; 
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2) they are requested to deal with specific problems requiring the expertise of a number of 
people, or which call for negotiations among several parties to reach an agreement; 

3) government is willing to accord a place for them in the decisional structure and is willing 
to accept some of the advice and recommendations that they generate. 

All of the Review Committees mandates satisfy the first condition, their most basic purpose 
being to bring together representatives of the Crees and Inuit and the federal and provincial 
governments as a precondition for reviewing proposed developments and, more specifically, to 
provide Native people with an opportunity to participate in the application of the Regimes. 

The COMEX, KEQC, FSC, COFEX-North and COFEX-South generally satisfy the second 
condition, since their mandates focus on the specific activities of assessment and review and on 
well-defined projects. Nevertheless, the types and complexity of the projects reviewed vary 
considerably. While some projects are fairly small and simple, others, such as the Great Whale 
Project, are so complex that their review requires a range of expertise that is virtually impossible 
to obtain from small committees. The federal and Québec approach, also reflected in COFEX-
North, COFEX-South, and the FSC, of striking separate panels to review individual projects 
offers some obvious advantages in terms of the relevance of its members' qualifications and in 
avoiding overload, but it runs into the problem of finding members knowledgeable about and 
sensitive to the cultural, economic, ecological and other characteristics of the Territory and the 
beneficiaries. Furthermore, such an approach does not easily permit the accumulation of the 
experience needed to apply the regimes consistently and to build on prior experience, although 
a good secretariat can make an important contribution in that regard. 

It is less obvious, however, that the JBACE and the KEAC satisfy the second condition. At first 
sight, committees are an appropriate mechanism for overseeing the application of the regimes 
and for making recommendations respecting the assessment and review procedures applicable 
in the Territory. The mandates of the JBACE and the KEAC are, however, very broad and 
diffuse, potentially encompassing so much that it becomes virtually impossible to discharge 
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them, except perhaps with very liberal access to technical advice and with members who are 
available on at least a half-time basis. Paragraphs 22.3.22 and 23.5.22 do empower the JBACE 
and the KEAC to call upon expert advice or opinions, but they do not specify the size of the 
budget for such expenses, and the MENVIQ has consistently refused to provide any funds for 
outside expertise, maintaining that its expertise is available to the JBACE (Groupe du Travail 
sur l'Environnement, 1984:13) and the KEAC, although in practice that has either not been 
desirable or workable to the Crees (Penn, 1988:130). In practice, therefore, advisory 
committees such as the JBACE and the KEAC do not seem to be the best possible means of 
achieving their stated objectives. One alternative would be to transfer some of their 
responsibilities to other of the Review Bodies and to provide for periodic, independent 
evaluations of the implementation of the Regimes. 

The place that the Review Bodies have been given by the governments to participate in the 
decision-making process is not evident. In the minutes of the 74 t h meeting of the JBACE, some 
members commented that the federal and provincial governments seemed to show little interest 
in the work of the JBACE. The Cree representatives in particular felt that it was essential to 
improve working relations with both governments, so that the JBACE did not end up working 
alone. After several years of pressure, MLCP did explicitly integrate the HFTCC into its 
functional organizational chart, but that does not appear to be the case for any of the Review 
Bodies. Civil servants have advised us privately that committees not integrated into departmental 
organizational charts, manuals, or procedures are easily overlooked and often carry little weight. 
At least some of the members of the JBACE feel that that is the case. The same is not true for 
the various screening and review bodies, since the JBNQA itself and the EQA specify where and 
how they are integrated into the governmental decision-making procedures. 

The preceding problem is at least partially due to the composition of the government delegations 
on the Review Bodies, which are not always able to ensure that their recommendations are 
considered seriously. The government delegations on the JBACE, for example, consist 
principally of persons from outside the civil service, who appear to have little access to the 
senior levels of the governments that they represent; to the extent that there are or have been 
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members from the civil service, they have been relatively junior and have suffered from a 
similar problem of lack of access to decision-makers. The delegation of the CRA on the 
JBACE, on the other hand, has traditionally consisted of a balance senior representatives and 
outside experts. Possible solutions are to appoint assistant deputy ministers or members who 
report directly to ministers or deputy ministers. The presumed advantage of having external 
members is that each member can ... weigh impartially the arguments of others and, if 
appropriate, to take a position that might not be in perfect accord with that of the party that 
nominated him or her (JBACE, 1990:v). The disadvantage of the distance between the 
representatives and the appointing parties became evident in 1991-92, when the Chairman noted 
in his annual message that ...the Committee's effectiveness is seriously impeded if the members 
do not have rapid, direct, and influential contact with the most senior levels of the organizations 
that appoint them (JBACE, 1992:v). Appointing senior civil servants can, however, create its 
own problems. Traditionally, the governments have appointed relatively senior civil servants 
to the HFTCC, but the criticism has been levelled that discussions there are sterile, because the 
civil servants are mandated only to explain and defend the predetermined positions of their 
governments, thereby undermining the status of the HFTCC as an expert body. Hence our 
belief that government delegations must by led by at least an assistant deputy minister. 

Other criteria by which to evaluate consultative committees come from the literature on co-
management; indeed, it is relevant and useful to consider the Regimes and the Review Bodies 
as part of the system of co-management established by the thirty chapters of the JBNQA. 
Osherenko (1988:103) listed four criteria for successful co-management regimes that are 
applicable to the Regimes, and that may shed light on some of their successes and failures. 

First, the regime must have the cooperation and support of the community that it is intended to 
serve (Osherenko, 1988:103). Above all, it is not sufficient merely to have aboriginal members 
on committees that nevertheless function within a bureaucratic structure that is not culturally 
appropriate, as is generally the case with the Regimes. The fact that the Crees and the Inuit 
ratified the JBNQA suggests that, at one level, the Regimes have - or had - the support of the 
"communities". In practice, however, it is less obvious that they still have that support, in the 
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sense of the local governments and the "ordinary" Cree and Inuit citizens. That situation 
probably has several explanations. First, and perhaps most important, the Regimes do not truly 
satisfy the criterion of being culturally adapted. There is no significant structural difference 
between the Regimes and those in non-Native areas that is obviously related to the culture of the 
Crees or the Inuit. Despite the fact that the Cree and Inuit cultures are based on the oral 
transmission of knowledge and concerns, on decision-making by consensus and locally by 
directly affected persons, the Regimes provide fewer opportunities for public participation than 
most non-Native regimes and rely at least as heavily on written materials. 

Another test is the degree to which what is called Traditional Ecological Knowledge has been 
incorporated into the activities of the Review Bodies. To date, there appears to have been 
relatively little systematic effort by the Review Bodies to incorporate TEK into the impact 
assessment procedures for large projects, although some individual EISs have incorporated such 
knowledge to a modest degree. Had it not been for its premature termination, the assessment 
of the Great Whale Project might have provided a precedent for the greater inclusion of TEK, 
given that the consideration of local knowledge and values was explicitly required by the 
Guidelines. Jacobs (1988) commented on the success of the KEQC at integrating the types of 
knowledge and ways of knowing of the Inuit into the impact assessment procedure, but he 
appears to have been referring to that of the Inuit members of the Review Bodies rather than to 
that of the Inuit as a whole: 

The Commission functions, in fact flourishes, on the variety of expertise that its 
members have acquired...The integration of information and even types of 
understanding inherent to the two cultures, has allowed the Commission to find 
ways of dealing with projects in a manner that was clearly not foreseen when the 
mandate of the Commission was originally developed (Jacobs, 1988:57). 
An institution originally designed to evaluate projects at the end of the 
development process has evolved into one that encourages environmental planning 
at the beginning (Jacobs, 1988:58). 

Secondly, Native groups must be accorded a certain amount of authority in decision-making, and 
must be included in the design of research programmes (Osherenko, 1988:103). That has, to 
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